DRAFT 2

Agenda Item
AGENDA STAFF REPORT

ASR Control 23-000709

MEETING DATE: 09/26/23

LEGAL ENTITY TAKING ACTION: Board of Supervisors

BOARD OF SUPERVISORS DISTRICT(S): 5

SUBMITTING AGENCY/DEPARTMENT: OC Public Works (Pending)

DEPARTMENT CONTACT PERSON(S): James Treadaway (714) 667-9700
Charlene Reynolds (949) 252-5183

SUBJECT: Approve Contract for John Wayne Airport, Taxiways A, D and E Reconstruction

CEO CONCUR COUNTY COUNSEL REVIEW CLERK OF THE BOARD
Pending Review Approved Agreement to Form Discussion
3 Votes Board Majority

Budgeted: Yes Current Year Cost:  $3,413,274 Annual Cost: N/A
Staffing Impact: No # of Positions: Sole Source: No
Current Fiscal Year Revenue: N/A

Funding Source:  Fund 281: 100% County Audit in last 3 years: No
Levine Act Review Completed: Yes

Prior Board Action: N/A

RECOMMENDED ACTION(S):

Authorize the Director of OC Public Works or designee to execute a contract with AECOM Technical
Services, Inc. for the John Wayne Airport, Taxiways A, D and E Reconstruction, in an amount not to
exceed $3,413,274, for a term of five years, effective upon Board of Supervisors approval.

SUMMARY::

Approval of the contract for the John Wayne Airport, Taxiways A, D and E Reconstruction will provide
Architect-Engineer consultant services for reconstruction of portions of Taxiways A, D and E to provide
for the replacement of aging pavement on critical taxiways and to realign the taxiways to meet Federal
Aviation Administration separation guidance between the taxiways and the vehicle service road.

BACKGROUND INFORMATION:

John Wayne Airport (JWA), located approximately 35 miles south of Los Angeles, between the cities of
Costa Mesa, Irvine and Newport Beach, is owned and operated by the County of Orange (County) and is
the only commercial service airport in Orange County. JWA’s service area includes more than three
million people within the 34 cities and unincorporated areas of Orange County. In 2022, approximately
11.3 million passengers were served.
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The proposed JWA, Taxiways A, D and E Reconstruction (Project) will reconstruct Taxiways A, D and E
(Taxiways) east of Runway 2L-20R. The Project will also provide for a slight realignment of Taxiway A
just south of the South Remain Over Night apron and associated reconstruction and realignment of the
vehicle service road to maintain the separation guidelines along Taxiway A. The reconstruction of the
Taxiways measures approximately 2,800 feet (Taxiway A), 250 feet (Taxiway B) and 500 feet (Taxiway
E). The length of reconstruction and realignment of the vehicle service road is approximately 3,200 feet
adjacent to Taxiway A. Due to the critical nature and location of the Taxiways, careful planning and
construction phasing is required, which will maximize safety and minimize impact to JWA operations to
the greatest extent possible.

OC Public Works issued a Request for Qualifications (RFQ) for Architect-Engineer services for the
Project. The RFQ was advertised from October 11, 2022, through November 8, 2022, on the County
online bidding system. Four submittals were received in response to the RFQ. Three submittals were pre-
qualified to submit a proposal in response to the County’s subsequent Request for Proposals (RFP).

On January 17, 2023, OC Public Works issued an RFP for the Project to the shortlisted respondents. The
RFP was advertised on the County online bid system. Three proposals were received and deemed
responsive. The evaluation panel composed of members from JWA and OC Public Works scored the
responsive proposals. See Attachment D for the Summary of Evaluators’ Scoring.

Contractors Rank
AECOM Technical Services, Inc. 1
Kimley-Horn and Associates, Inc. 2
Atkins North America, Inc. 3

OC Public Works is procuring Services for the Project in accordance with the 2020 Design and
Construction Procurement Policy Manual (DCPM), Section 3. The Orange County Preference Policy is
not applicable to contracts procured in accordance with the DCPM.

Requirements of Title 2 of the Code of Federal Regulations (CFR), part 200 and Section 200.317-200.326
of the Federal Aviation Administration (FAA) Airport Improvement Plan and 49 CFR Part 26,
Participation by Disadvantage Business Enterprises in Department of Transportation Programs, apply to
this proposed contract award.

OC Public Works is recommending Board of Supervisors (Board) approval of Contract MA-080-
24010110 (Contract) with AECOM Technical Services, Inc. (Contractor) for the Project, for a term of five
years, in an amount not to exceed $3,413,274, effective upon Board approval.

The Contractor's license number was verified as current and active through the Department of Consumer
Affairs database on February 2, 2023. A copy of the verification is on file. The Contractor is based in Los
Angeles County.

An analysis was conducted to determine the cost/benefit of contracting out versus providing Services in-
house. Based on this analysis, OC Public Works has determined that contracting for Services was required
as the specialized engineering expertise needed to complete the work is currently unavailable utilizing in-
house staff.
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OC Public Works has conducted due diligence on the Contractor. Reference checks were satisfactory and
completed with the Port of Oakland, City of Phoenix Aviation Department and Sacramento County
regarding similar projects.

This Contract includes subcontractors. See Attachment B for information regarding subcontractors and
Contract Summary Form.

Compliance with CEQA: This action is not a Project within the meaning of CEQA Guidelines Section
15378 and is therefore not subject to CEQA since it does not have the potential for resulting in either a
direct physical change in the environment or a reasonably foreseeable indirect physical change in the
environment. The approval of this agenda item does not commit the County to a definite course of action
in regard to a project since approval of the Contract would provide Architect-Engineer services for
reconstruction of Taxiways at JWA. This proposed activity is therefore not subject to CEQA. Any
individual, specific work authorized pursuant to this Contract will be reviewed for compliance with
CEQA.

FINANCIAL IMPACT:

Appropriations for this Contract are included in Fund 281, Airport Construction Fund, FY 2023-24
Budget.

On July 13, 2022, JWA accepted an Airport Improvement Grant from the FAA to fund the design services
for this Project in the amount of $2,014,750. On March 24, 2023, the FAA approved JWA’s Passenger
Facility Charge Application (PFC) No. 2 and authorized the use of PFC revenue to cover the remaining
costs of the Project.

The proposed Contract includes a provision stating the Contract may be terminated for convenience of the
County upon less than seven days written notice to the Contractor and upon 10 days written notice to the
Contractor prior to the effective date of the termination without penalty to the County.

STAFFING IMPACT:
N/A

REVIEWING AGENCIES:
John Wayne Airport

ATTACHMENT(S):

Attachment A - Contract MA-080-24010110 with AECOM Technical Services, Inc.
Attachment B - Contract Summary Form

Attachment C - Memorandum of Recommendation and Evaluation Ranking Summary
Attachment D - Summary of Evaluator Scoring

Attachment E - Citations from Code of Federal Regulations
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DocuSign Envelope ID: D506BF11-60FE-4D2D-AFCF-69140B3BAD1F
Attachment A

County of Orange, OC Public Works MA-080-24010110
AECOM Technical Services, Inc.

CONTRACT

THIS CONTRACT, hereinafter referred to as “Contract” for purposes of identification hereby numbered
MA-080-24010110, by and between the County of Orange, a political subdivision of the State of California,
hereinafter referred to as “County” or “Owner” and AECOM Technical Services, Inc., a California Corporation,
hereinafter referred to as “A-E,” which are sometimes individually referred to as “Party” or collectively referred to
as “Parties.”

RECITALS

WHEREAS, County requires professional services to accomplish projects and/or services
(“Projects/Services™) as described in MA-080-24010110 Scope of Work for John Wayne Airport, Taxiways A, D,
and E Reconstruction, hereinafter referred to as “Attachment A;” and

WHEREAS, A-E is a firm whose principals are, as required by law, registered by the State of California
for the practice of specialized A-E services per the attached Scope of Work.

NOW, THEREFORE, IT IS AGREED by and between the parties hereto as follows:

1. GENERAL

1.1.  Retainer
1.1.1. County does hereby retain A-E to perform the Projects/Services as required by this Contract.

1.1.2. A-E has offered, and County has accepted, the professional services of Matt Ulukaya, PE and A-E
shall assign him/her to the Projects/Services.

1.1.3. A-E may employ special consultants/contractors for the accomplishment of the Projects/Services
specified; and only the firms or independent consultants/contractors identified in Attachment C
may be employed by A-E to provide these Projects/Services.

1.1.4. Consultants/contractors may be substituted and/or added by mutual Contract of A-E and the
Director of Orange County Public Works or his designee, hereinafter referred to as “Director.”

1.1.5. A-E's employment of independent consultants/contractors shall not relieve A-E from the
performance of its own responsibilities pursuant to this Contract. However, all
consultants/contractors independently contracting with County shall be independently liable to
County for the performance of the work pursuant to their agreements, and A-E shall have no
liability for work by contractors independently contracting with County.

1.2.  Projects/Services
1.2.1. Description of Projects/Services

a. Project/Services to be performed by A-E shall consist of the work as specified herein and
as required in Attachment A, attached hereto and incorporated herein by reference. If in
the event Attachment A shall be in conflict with any provision of this Contract, the wording
as set forth in Attachment A shall prevail.

b. A-E shall be responsible for submitting all Projects/Services to County in a form which
has been thoroughly reviewed and checked for completeness, accuracy and consistency by
the registered professional named in Section 1.1.2 herein; and, any Projects/Services not
meeting this requirement will be returned to A-E prior to review by County.
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Attachment A

County of Orange, OC Public Works MA-080-24010110
AECOM Technical Services, Inc.

1.2.2.

1.2.3.

1.3.

1.3.1.

1.3.2.

1.4.

Design Criteria and Standards

All Projects/Services shall be performed in accordance with instructions, criteria and standards set
forth by the Director.

Scheduling

a)  Concurrently with the work of the Contract, A-E shall prepare a progress work schedule and
within five (5) working days from the date of receipt of individual assignments from County,
A-E shall submit to County two (2) copies of a progress work schedule which shall delineate
dates of commencement and completion of the various phases of Projects/Services
assignments. A-E schedule shall include required County review period(s) set forth herein.
An approved copy of the progress schedule will be returned to A-E.

b)  A-E shall allow at least five (5) working days for County review of progress work schedule.
In planning work, A-E should anticipate and allow ten (10) working days for County review
of each submittal required in Attachment A.

c)  A-E shall meet on an as-needed basis as determined by County or at least once every four
(4) weeks with County to review progress of work, adherence to progress schedule,
coordination of work, scheduling of seminars, if needed, and to resolve any problems that
may develop.

d)  Within five (5) working days of each meeting, A-E shall prepare a brief memorandum
summarizing the results of the meeting and shall submit it to County for concurrence.

e)  A-E shall complete all the work of Projects/Services and obtain all approvals by the County
within the time frame indicated in Attachment A except A-E shall not be responsible for any
delay beyond the control of A-E.

f) In the event A-E fails to complete the work and obtain the approval of Director in the time
allowed, County shall have the option of completing the work by its own forces or by contract
with another firm. The time allowed for A-E to complete the Projects/Services pursuant to
this Contract shall be extended for delay caused by County in completing its work pursuant
to this Contract which delay exceeds the agreed County review and/or approval time periods.

Assistance by County Staff

County shall assign an appropriate staff member to work with A-E in connection with the work of
this Contract. Said staff member's duties will consist of the giving of advice and consultations,
assisting A-E in negotiations with other public agencies and private parties, miscellaneous items
which in the judgment of A-E or County’s staff warrant attention, and all other duties as may be
described in Attachment A.

All of the above activities, however, shall be the primary responsibility of A-E to schedule, initiate
and carry through to completion.

Term and Maximum Compensation

The term of this Contract is for five (5) years commencing upon Board of Supervisor approval with
a Maximum allowable compensation of three million, four hundred and thirteen thousand, two
hundred seventy-three dollars and thirty-five cents ($3,413,273.35), except as permitted in
Paragraph 1.5 below.
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Attachment A

County of Orange, OC Public Works MA-080-24010110
AECOM Technical Services, Inc.

1.5.

1.5.1.

1.5.2.

1.5.3.

1.54.

2.1

2.1.1

2.1.2

A-E Compensation and Extra Work

For the Projects/Services authorized under this Contract, A-E shall be compensated in accordance
with the following:

For completion and approval of all Projects/Services where “Extra Work” (defined as changes in
approved portions of the Project/Services required by and ordered in writing by Director which
changes constitute a change in or departure from said approved portions of Projects/Services) is
not authorized, compensation including reimbursables shall be described and payable as stipulated
in Fee Schedule, herein after referred to as “Attachment B,” attached hereto and incorporated
herein by reference.

Where Extra Work is authorized for Projects/Services:

a) The amount for Extra Work shall be determined using Attachment B. Extra Work shall be
required by and ordered in writing by Director. If this Contract is not approved by the
Board of Supervisors, any change that increases the cumulative Contract price beyond
$200,000 must be approved by the Board. Increases in the Contract amount for services
within the existing scope of work may be granted by the Director where the amount does
not exceed 25 percent of the existing Contract price or $200,000, whichever is less.

b) A-E's billing for the Extra Work shall include but not be limited to names of A-E's staff
employed in the Extra Work, classification of employees and number of hours worked.

For partial completion of work of Projects/Services followed by default on part of A-E:

a) For failure to complete and secure approval of the first required submittal, there shall be
no compensation.

b) For failure to complete and secure approval of other authorized phases, A-E shall, upon
completion of Projects/Services by others, be entitled to receive compensation based on
approved work of Projects/Services not to exceed the amounts specified in Attachment A
for that particular submittal, plus the reasonable value as determined by County of the non-
approved work; provided, however, that if the cost to County to complete the contract
exceeds the amount specified herein, A-E shall be liable to County for such excess costs
attributable to A-E's breach of the Contract.

LABOR
Non-Employment of County Personnel

A-E agrees that it will neither negotiate, offer, or give employment to any full-time, regular
employee of County in professional classifications of the same skills required for the performance
of this Contract who is involved in this Project in a participatory status during the life of this
Contract regardless of the assignments said employee may be given or the days or hours employee
may work.

Nothing in this Contract shall be deemed to make A-E, or any of A-E’s employees or agents, agents
or employees of the County. A-E shall be an independent contractor and shall have responsibility
for and control over the details and means for performing the work, provided that A-E is in
compliance with the terms of this Contract. Anything in the Contract which may appear to give
County the right to direct A-E as to the details of the performance of the work or to exercise a
measure of control over A-E shall mean that A-E shall follow the desires of County, only in the
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Attachment A

County of Orange, OC Public Works MA-080-24010110
AECOM Technical Services, Inc.

2.2

2.2.1

2.2.2

2.2.3

2.2.4

23

24

24.1

2.4.2

2.5

2.5.1

results of the work.
Non-Discrimination

In the performance of this Contract, A-E agrees that it will comply with the requirements of the
California Labor Code and not engage nor permit any subcontractors to engage in discrimination
in employment of persons because of the race, religious creed, color, national origin, ancestry,
physical disability, mental disability, medical condition, marital status, or sex of such persons.

A-E acknowledges that a violation of this provision shall subject A-E to all the penalties imposed
for a violation of the California Labor Code.

The A-E shall comply with the regulations relative to nondiscrimination in Federally assisted
programs of the Department of Transportation (DOT) Title 49, Code of Federal Regulations, Part
21, as they may be amended from time to time (Regulations), which are incorporated herein by
reference and made a part of this Agreement.

A-E shall provide all information and reports required by the regulations or directives issued
pursuant thereto and shall permit access to its books, records, accounts, other sources of
information, and its facilities as may be determined by the sponsor or the Federal Aviation
Administration (FAA) to be pertinent to ascertain compliance with such regulations, orders and
instructions.

Where any information required of A-E is in the exclusive possession of another who fails or
refuses to furnish this information, A-E shall so certify to the sponsor or the FAA, as appropriate,
and shall set forth what efforts it has made to obtain the information.

Employee Eligibility Verification

A-E warrants that it fully complies with all Federal and State statutes and regulations regarding the
employment of aliens, and others and that all its employees performing work under this Contract
meet the citizenship or alien status requirement set forth in Federal statutes and regulations. A-E
shall obtain from all employees performing work hereunder, all verification and other
documentation of employment eligibility status required by Federal or State statutes and
regulations, including but not limited to, the Immigration Reform and Control Act of 1986, 8
U.S.C. § 1324 et seq., as they currently exist and as they may be hereafter amended. A-E shall
retain all such documentation for all covered employees for the period prescribed by the law.

Independent Contractor
As referenced in Section 2.1.2 of this Contract, A-E shall be considered an independent contractor.

Neither A-E, its employees nor anyone working under A-E shall qualify for workers’ compensation
or other fringe benefits of any kind through County.

Conflict of Interest Contractor Personnel

The A-E shall exercise reasonable care and diligence to prevent any actions or conditions that could
result in a conflict with the best interests of the County. This obligation shall apply to the A-E; the
A-E’s employees, agents, and relatives; sub-tier contractors; and third parties associated with
accomplishing work and Projects/Services hereunder.
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Attachment A

County of Orange, OC Public Works MA-080-24010110
AECOM Technical Services, Inc.

2.5.2

2.6

3.1

3.2

3.3

34

A-E’s efforts shall include, but not be limited to establishing precautions to prevent its employees
or agents from: making, receiving, providing or offering gifts, entertainment, payments, loans or
other considerations which could be deemed to appear to influence individuals to act contrary to
the best interests of the County.

Labor Code Notice

All A-E and subcontractors must comply with the requirements of California Labor Code 1770
et seq. if the work performed is considered a “public works” under California Labor Code 1720
et seq. A-E is encouraged to contact the California Department of Industrial Relations for
clarification if the A-E is unsure if some or any of the work performed under this Contract
qualifies as “public works.”

INSURANCE

Prior to the provision of services under this Contract, the A-E agrees to carry all required insurance
at A-E’s expense, including all endorsements required herein, necessary to satisfy the County that
the insurance provisions of this Contract have been complied with. A-E agrees to keep such
insurance coverage, provide Certificates of Insurance, and endorsements to the County during the
entire term of this Contract. The County reserves the right to request the declarations page showing
all endorsements and a complete certified copy of the policy.

A-E shall ensure that all subcontractors performing work on behalf of A-E pursuant to this Contract
shall be covered under A-E's insurance as an Additional Insured or carry insurance subject to the
same terms and conditions as set forth herein for A-E. A-E shall not allow subcontractors to work
if subcontractors have less than the level of coverage required by County from A-E under this
Contract. It is the obligation of A-E to provide notice of the insurance requirements to every
subcontractor and to receive proof of insurance prior to allowing any subcontractor to begin work.
Such proof of insurance must be maintained by A-E through the entirety of this Contract for
inspection by County representative(s) at any reasonable time.

All self-insured retentions (SIRs) shall be the sole responsibility of A-E. Any SIR in excess of
Fifty Thousand Dollars ($50,000) shall specifically be approved by the County’s Risk Manager,
or designee. The County reserves the right to require current audited financial reports from A-E.
If A-E is self-insured, A-E will indemnify the County for any and all claims resulting or arising
from A-E’s services in accordance with the indemnity provision stated in this Contract.

If the A-E fails to maintain insurance acceptable to the County for the full term of this Contract,
the County may terminate this Contract.

Qualified Insurer

1. The policy or policies of insurance must be issued by an insurer with a minimum rating
of A- (Secure A.M. Best's Rating) and VIII (Financial Size Category as determined by
the most current edition of the Best's Key Rating Guide/Property-Casualty/United
States or ambest.com).

If the insurance carrier does not have an A.M. Best Rating of A-/VIII, the CEO/Office
of Risk Management retains the right to approve or reject a carrier after a review of
the company's performance and financial ratings.

2. The policy or policies of insurance maintained by the A-E shall provide the minimum
limits and coverage as set forth below:

2198302
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Attachment A
County of Orange, OC Public Works MA-080-24010110
AECOM Technical Services, Inc.
Coverage Minimum Limits
) s $1,000,000 per occurrence
Commercial General Liability $2.000.000 ageregate
Automobile Liability including coverage for | $5,000,000 per occurrence
owned, scheduled, non-owned and hired combined single limit each
vehicles accident
Workers” Compensation Statutory
Employers’ Liability Insurance $.1’000’000 per accident or
disease
$5,000,000 per claims made
Professional Liability or per occurrence
$5,000,000 aggregate

Increased insurance limits may be satisfied with Excess/Umbrella policies. Excess/Umbrella
policies when required must provide Follow Form coverage.

A. Required Coverage Forms

1. The Commercial General Liability coverage shall be written on occurrence basis Insurance
Services Office (ISO) form CG 00 01, or a substitute form providing liability coverage at
least as broad.

2. The Business Auto Liability coverage shall be written on ISO form CA 00 01, CA 00 05,
CA 00 12, CA 00 20, or a substitute form providing liability coverage at least as broad.

B. Required Endorsements

The Commercial General Liability policy shall contain the following endorsements, which shall
accompany the Certificate of Insurance:

1. An Additional Insured endorsement using ISO form CG 20 26 04 13 or a form at least as broad
naming the County of Orange, its elected and appointed officials, officers, employees, and
agents as Additional Insureds, or provide blanket coverage which shall state as Required by
Written Contract.

2. A primary non-contributing endorsement using ISO form CG 20 01 0413, or a form at least as
broad evidencing that A-E’s insurance is primary, and any insurance or self-insurance
maintained by the County of Orange shall be excess and non-contributing.

The Workers” Compensation policy shall contain a waiver of subrogation endorsement waiving all
rights of subrogation against the County of Orange, its elected and appointed officials, officers,
employees, and agents, or provide blanket coverage which shall state as Required by Written
Contract.

If the A-E’s Professional is/are a claims-made policy, A-E shall agree to the following:

1. The retroactive date must be shown and must be before the date of the Contract or the beginning
of the Contract services.
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Attachment A

County of Orange, OC Public Works MA-080-24010110
AECOM Technical Services, Inc.

3.5.

3.6

3.7

3.8

3.9.

2. Insurance must be maintained, and evidence of insurance must be provided for at least three (3)
years after expiration or earlier termination of Contract services.

If coverage is canceled or non-renewed, and not replaced with another claims-made policy form with
a retroactive date prior to the effective date of the Contract services, A-E must purchase an extended
reporting period for a minimum of three (3) years after expiration of earlier termination of the
Contract.

All insurance policies required by this Contract shall waive all rights of subrogation against the
County of Orange, its elected and appointed officials, officers, employees, and agents when acting
within the scope of their appointment or employment.

A-E shall provide thirty (30) days prior written notice to the County of any policy cancellation or
non-renewal and ten (10) days prior written notice where cancellation is due to non-payment of
premium and provide a copy of the cancellation notice to County. Failure to provide written notice
of cancellation may constitute a material breach of the Contract, upon which the County may
suspend or terminate this Contract.

The Commercial General Liability policy shall contain a severability of interests clause (standard
in the ISO CG 001 policy).

Insurance certificates should be forwarded to the agency/department address listed on the solicitation.

If the A-E fails to provide the insurance certificates and endorsements within seven (7) days of
notification by CEO/Purchasing or the agency/department purchasing division, award may be made

to the next qualified vendor.

3.9.1 County expressly retains the right to require A-E to increase or decrease insurance of any of the above

4.1

4.2

insurance types throughout the term of this Contract. Any increase or decrease in insurance will be
as deemed by County of Orange Risk Manager as appropriate to adequately protect County.

County shall notify A-E in writing of changes in the insurance requirements. If A-E does not provide
copies of acceptable Certificates of Insurance and endorsements to County incorporating such
changes within thirty (30) days of receipt of such notice, this Contract may be in breach without
further notice to A-E, and County shall be entitled to all legal remedies.

The procuring of such required policy or policies of insurance shall not be construed to limit A-E’s

liability hereunder nor to fulfill the indemnification provisions and requirements of this Contract, nor
act in any way to reduce the policy coverage and limits available from the insurer.

INDEMNITY/COMPLIANCE

A-E shall indemnify, defend with counsel approved in writing by County, and hold harmless, the
County, Orange County and their agents, officers, and employees from employer sanctions and any
other liability which may be assessed against A-E or the County or both in connection with any
alleged violation of any Federal or State statutes or regulations pertaining to the eligibility for
employment of any persons performing work under this Contract.

All Projects/Services submitted by A-E shall be complete and shall be carefully checked prior to
submission. A-E understands that County’s checking is discretionary, and A-E shall not assume that
County will discover errors and/or omissions. If County discovers any errors or omissions prior to
approving A-E's Projects/Services, the Projects/Services will be returned to A-E for correction.
Should County or others discover errors or omissions in the work submitted by A-E after County's
approval thereof, County's approval of A-E's Projects/Services shall not be used as a defense by A-
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4.3

4.4

4.5

4.5.1

4.5.2

5.1

5.1.1

5.1.2

5.1.3

E.
Indemnification

A-E agrees to, indemnify, defend with counsel approved in writing by County, and hold County and
its elected and appointed officials, officers, employees, agents and those special districts and
agencies which County’s Board of Supervisors acts as the governing Board (“County Indemnitees™)
harmless from any claims, demands or liability of any kind or nature, including but not limited to
personal injury or property damage, arising out of, pertaining to, or relating to the negligence,
recklessness, or willful misconduct of the A-E. If judgment is entered against A-E and County by a
court of competent jurisdiction because of the concurrent active negligence of A-E and County or
County Indemnitees, A-E and County agree that liability will be apportioned as determined by the
court. Neither party shall request a jury apportionment. Notwithstanding anything stated above,
nothing contained herein shall relieve A-E of any insurance requirements or obligations created
elsewhere in this Contract.

Bills and Liens

A-E shall pay promptly all indebtedness for labor, materials and equipment used in performance of
the work. A-E shall not permit any lien or charge to attach to the work or the premises, but if any
does so attach, A-E shall promptly procure its release and, in accordance with the
requirements of the indemnification paragraph above, indemnify, defend, and hold County
harmless and be responsible for payment of all costs, damages, penalties and expenses arising
from or related thereto.

Compliance with Laws

A-E represents and agrees that services to be provided under this contract shall fully comply, at A-
E’s expense, with all standards, laws, statutes, restrictions, ordinances, requirements, and
regulations (collectively “laws™), including, but not limited to those issued by County in its
governmental capacity and all other laws applicable to the Projects/Services at the time
Projects/Services are provided to and accepted by County.

A-E acknowledges that County is relying on A-E for such compliance, and pursuant to the
requirements of the indemnification paragraph above, A-E agrees that it shall defend, indemnify
and hold County and County Indemnitees harmless from all liability, damages, costs and
expenses arising from or related to a violation of such laws.

TERMINATION

Termination of Contract for Cause

If A-E breaches any of the covenants or conditions of this County, County shall have the right to
terminate this County upon ten (10) days written notice prior to the effective day of termination.

A-E shall have the opportunity to cure the alleged breach prior to termination.
In the event the alleged breach is not cured by A-E prior to termination, all work performed by A-

E pursuant to this County, which work has been reduced to plans or other documents, shall be made
available to County.
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5.2

5.2.1

5.2.2

5.2.3

524

5.2.5

5.3

5.4

54.1

5.4.2

Termination for Convenience

Notwithstanding any other provision of the County, County may at any time, and without cause,
terminate this County in whole or in part, upon not less than seven (7) calendar days’ written notice
to the A-E. Such termination shall be effected by delivery to the A-E of a notice of termination
specifying the effective date of the termination and the extent of the Work to be terminated.

A-E shall immediately stop work in accordance with the notice and comply with any other direction
as may be specified in the notice or as provided subsequently by County.

County shall pay the A-E for the Work completed prior to the effective date of the termination, and
such payment shall be the A-E’s sole remedy under this County.

Under no circumstances will A-E be entitled to anticipatory or unearned profits, consequential
damages, or other damages of any sort as a result of a termination or partial termination under this
Paragraph.

A-E shall insert in all subcontracts that the subcontractor shall stop work on the date of and to the
extent specified in a notice of termination and shall require subcontractors to insert the same
condition in any lower tier subcontracts.

Breach of Contract

The failure of the A-E to comply with any of the provisions, covenants or conditions of this Contract
shall be a material breach of this Contract. In such event, in addition to any other remedies available
at law, in equity, or otherwise specified in this Contract, the County may:

Afford the A-E written notice of the breach and ten (10) calendar days or such shorter time that may
be specified in this Contract within which to cure the breach;

Discontinue payment to the A-E for and during the period in which the A-E is in breach; and

Offset those monies disallowed pursuant to the above, against any monies billed by the A-E but yet
unpaid by the County.

Default

In the event any equipment or service furnished by the A-E in the performance of this Contract
should fail to conform to the specifications therein within one (1) calendar year from the County’s
acceptance of the equipment or service, or any performance period specifically specified within the
specifications or Contract, whichever is greater, the County may reject same, and it shall become
the duty of the A-E to reclaim and remove the items without expense to the County and to
immediately replace all such rejected equipment or service with others conforming to such
specifications, provided that should the A-E fail, neglect or refuse to do so within one hundred and
twenty (120) calendar days, the County shall have the right to purchase on the open market a
corresponding quantity of any such equipment or service and to deduct from any monies due or that
may thereafter become due to the A-E the difference between the price specified in this Contract
and the actual cost to the County.

In the event the A-E shall fail to make prompt delivery as specified of any equipment or service, the
same conditions as to the rights of the County to purchase on the open market and to reimbursement
set forth above shall apply, except as otherwise provided in this Contract.
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54.3

5.44

5.4.5

5.4.6

6.1

6.2

6.3

6.4

6.5

In the event of the cancellation of this Contract, either in whole or in part, by reason of the default
or breach by the A-E, any loss or damage sustained by the County in procuring any equipment or
service which the A-E agreed to supply under this Contract shall be borne and paid for by the A-E.

Default shall include failure to carry out any of the requirements of this Contract, including, but not
limited to not providing enough properly skilled workers or proper materials, persistently
disregarding laws and or ordinances, not proceeding with the Projects/Services as agreed to herein,
or otherwise substantially violating any provision of this Contract.

Upon termination of the Contract with A-E, the County may begin negotiations with a third-party
A-E to provide goods and/or Projects/Services as specified in this Contract.

The right of either party to terminate this Contract hereunder shall not be affected in any way by its
waiver of or failure to take action with respect to any previous default.

MISCELLANEOUS

Laws to be Observed

A-E is assumed to be familiar with and, at all times, shall observe and comply with all federal, state
and local laws, ordinances and regulations in any manner affecting the conduct of the
Projects/Services.

Award of Construction Contract and Other Future Contracts

A-E is hereby informed that provisions of the Public Contract Code, the Political Reform Act of
1974, other statutes, regulations, and County policy prohibit, as an impermissible conflict of interest,
the award of a contract for the construction of the project(s) on which A-E performed architectural-
engineering services under this A-E Contract. A-E is hereby informed that these statutes and
regulations could also prohibit the award to A-E of design or other contracts on future phases related
to tasks performed by A-E under this Contract. This prohibition applies also to a subcontractor of
or parent company of the firm that performed architectural-engineering tasks under this Contract.

Amendments

No alteration or variation of the terms of this Contract shall be valid unless made in writing and
signed by the parties; no oral understanding or agreement not incorporated herein shall be binding
on either of the parties; and no exceptions, alternatives, substitutes or revisions are valid or binding
on County unless authorized by County in writing.

Successors and Assigns

The terms and provisions of this Contract shall be binding upon and inure to the benefit of the parties
hereto and their successors and assigns.

Entirety

This Contract contains the entire agreement between the parties with respect to the matters provided
for herein.

2198302

Page 10 of 62



DocuSign Envelope ID: D506BF11-60FE-4D2D-AFCF-69140B3BAD1F

Attachment A

County of Orange, OC Public Works MA-080-24010110
AECOM Technical Services, Inc.

6.6

6.7

6.8

6.8.1

6.8.2

6.9

6.10

6.10.1

6.10.2

6.11

6.11.1

6.11.2

Severability

If any part of this Contract is held, determined, or adjudicated to be illegal, void, or unenforceable
by a court of competent jurisdiction, the remainder of this Contract shall be given effect to the fullest
extent reasonably possible.

Binding Obligation

The Parties to this Contract represent and warrant that this Contract has been duly authorized and
executed and constitutes the legally binding obligation of their respective organization or entity
enforceable in accordance with its terms.

Governing Law and Venue

This Contract has been negotiated and executed in the State of California and shall be governed by
and construed under the laws of the State of California. In the event of any legal action to enforce
or interpret this Contract, the sole and exclusive venue shall be a court of competent jurisdiction
located in Orange County, California, and the Parties hereto agree to and do hereby submit to the
jurisdiction of such court, notwithstanding Code of Civil Procedure, Section 394.

The Parties specifically agree that by soliciting and entering into and performing Projects/Services
under this Contract, the A-E shall be deemed to constitute doing business within Orange County
from the time of solicitation of work, through the period when all Projects/Services under this
Contract is completed and continuing until the expiration of any applicable limitations period.

Intentionally Omitted
Ownership of Documents

All data, including but not limited to letters, reports, files, plans, drawings, specifications, proposals,
sketches, diagrams and calculations, prepared by A-E and/or anyone acting under the supervision
of A-E pursuant to this Contract, shall become the property of County upon preparation by A-E and
may be used by the County as it may require without additional cost to the County.

County shall not be limited in any way to its use thereof at any time, including the release of this
data to third parties. A-E shall be held harmless for release of such data as may be prepared or
created under this Contract to any third party. If A-E and/or anyone acting under the supervision of
A-E should later desire to use any of the data prepared in connection with this Contract, A-E shall
first obtain the written approval of County.

Confidentiality

All ideas, memoranda, specifications, plans, procedures, drawings, descriptions, and all written or
other information submitted to A-E in connection with the performance of this Contract shall be
held confidential by A-E and/or anyone acting under the supervision of A-E and shall not, without
the prior written consent of County, be used for any purposes other than the performance of the
Projects/Services described in Attachment A, nor be disclosed to any person, partnership, company,
corporation or agency, not connected with the performance of the Projects/Services.

Nothing furnished to A-E which is generally known among counties in Southern California shall be
deemed confidential.
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6.11.3

6.12

6.12.1

6.12.2

6.13

6.13.1

6.13.2

6.13.3

6.13.4

6.14

6.14.1

6.14.2

A-E and/or anyone acting under the supervision of A-E shall not use County name or insignia,
photographs of the work, or any other publicity pertaining to the work in any magazine, trade paper,
newspaper, or other medium without the express written consent of County.

Publication

No copies of sketches, schedules, written documents, computer-based data, photographs, maps or
graphs, including graphic art work, resulting from performance or prepared in connection with this
Contract, are to be released by A-E and/or anyone acting under the supervision of A-E to any person,
partnership, company, corporation, or agency, without prior written approval by the County, except
as necessary for the performance of the services of this Contract. All press contacts, including
graphic display information to be published in newspapers, magazines, etc., are to be administered
only after County approval.

The A-E agrees that it will not issue any news releases or make any contact with the media in
connection with either the award of this Contract or any subsequent amendment of, or effort under
this Contract. A-E must first obtain review and approval of said media contact from the County
through the County’s Project Manager. Any requests for interviews or information received by the
media should be referred directly to the County. A-E’s are not authorized to serve as a media
spokesperson for County projects without first obtaining permission from the County Project
Manager.

Records and Audit/Inspections

A-E shall keep an accurate record of time expended by A-E and/or consultants employed by A-E in
the performance of this Contract.

Within ten (10) days of County's written request, A-E shall allow County or authorized State or
Federal agencies or any duly authorized representative to have the right to access, examine, audit,
excerpt, copy or transcribe any pertinent transaction, activity, time cards or other records relating to
this Contract.

A-E shall keep such material, including all pertinent cost accounting, financial records and
proprietary data for a period of three (3) years after termination or completion of the Contract or
until resolution of any claim or dispute between the Parties, whichever is later.

Should A-E cease to exist as a legal entity, records pertaining to this Contract shall be forwarded
within a reasonable period of time not to exceed sixty (60) days to its successor in interest or
surviving entity in a merger or acquisition, or, in the event of liquidation, to County.

Notices

Any and all notices, requests, demands and other communications contemplated, called for,
permitted, or required to be given hereunder shall be in writing, except through the course of the
Parties’ project managers’ routine exchange of information and cooperation during the
Projects/Services.

Any written communications shall be deemed to have been duly given upon actual in-person
delivery, if delivery is by direct hand, or upon delivery on the actual day of receipt, or no greater
than four (4) calendar days after being mailed by U. S. certified or registered mail, return receipt
requested, postage prepaid, whichever occurs first. The date of mailing shall count as the first day.
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6.15

6.16

6.16.1

6.16.2

6.16.3

6.16.4

6.16.5

All communications shall be addressed to the appropriate party at the address stated herein or such
other address as the parties hereto may designate by written notice from time to time in the manner
aforesaid.

For A-E: AECOM Technical Services, Inc.
999 Town & Country Road
Orange, CA 92868
Attn: Matt Ulukaya
Phone: 714-224-2248
E-mail: Matt.Ulukaya@aecom.com

For COUNTY: Orange County Public Works, Facilities/ A&E Project Management
601 N. Ross St.
Santa Ana, CA 92701
Attn: John Pape
Phone: 714-667-1680
E-mail: John.Pape@ocpw.ocgov.com

cc: OC Public Works Procurement Services
601 N. Ross St.
Santa Ana, CA 92701
Attn: Daisy Corona
Phone: 714-667-9643
E-mail: Daisy.Corona@ocpw.ocgov.com

Attorney's Fees

In any action or proceeding to enforce or interpret any provision of this Contract, or where any
provision hereof is validly asserted as a defense, each party shall bear its own attorney’s fees, costs
and expenses.

Interpretation

Contract has been negotiated at arm's length and between persons sophisticated and knowledgeable
in the matters dealt with in this Contract.

In addition, each Party has been represented by experienced and knowledgeable independent legal
counsel of their own choosing or has knowingly declined to seek such counsel despite having the
opportunity to do so.

Each Party further acknowledges that they have not been influenced to any extent whatsoever in
executing this Contract by any other Party hereto or by any person representing them, or both.

Accordingly, any rule of law (including California Civil Code Section 1654) or legal decision that
would require interpretation of any ambiguities in this Contract against the Party that has drafted
it is not applicable and is waived.

The provisions of this Contract shall be interpreted in a reasonable manner to affect the purpose of
the Parties and this Contract.
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6.17

6.18

6.19

6.20

6.21

6.22

6.23

Headings

The various headings and numbers herein, the grouping of provisions of this Contract into separate
clauses and paragraphs, and the organization hereof are for the purpose of convenience only and
shall not limit or otherwise affect the meaning hereof.

Acceptance

Unless otherwise agreed to in writing by County acceptance shall not be deemed complete unless
in writing and until all the services have actually been received, inspected, and tested to the
satisfaction of County.

Changes

A-E shall make no changes in the work or perform any additional work without the County’s
specific written approval.

Assignment

The terms, covenants, and conditions contained herein shall apply to and bind the heirs, successors,
executors, administrators and assigns of the parties. Furthermore, neither the performance of this
Contract nor any portion thereof may be assigned or sub-contracted by A-E, by any means
whatsoever including but not limited to acquisition by merger, without the express written consent
of County. Any attempt by A-E to assign or sub-contract the performance or any portion thereof
of this Contract without the express written consent of County shall be invalid and shall constitute
a breach of this Contract.

Changes in Ownership

A-E agrees that if there is a change or transfer in ownership, including but not limited to merger
by acquisition, of A-E’s business prior to completion of this Contract, the new owners shall be
required under terms of sale or other transfer to assume A-E’s duties and obligations contained in
this Contract and to obtain the written approval of County of such merger or acquisition, and
complete the obligations and duties contained in the Contract to the satisfaction of County. A-E
agrees to pay, or credit toward future work, County’s costs associated with processing the merger
or acquisition.

Force Majeure

A-E shall not be assessed with damages or unsatisfactory performance penalties during any delay
beyond the time named for the performance of this Contract caused by any act of God, war, civil
disorder, employment strike or other cause beyond its reasonable control, provided A-E gives
written notice of the cause of the delay to County within thirty-six (36) hours of the start of the
delay and A-E avails himself of any available remedies.

Calendar Days

Any reference to the word “day” or “days” herein means calendar day or calendar days,
respectively, unless otherwise expressly provided.
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6.24

6.24.1

6.24.2

6.25

6.26

6.27

6.28

6.28.1

6.28.2

6.29

Title to Data

All materials, documents, data or information obtained from the County data files or any County
medium furnished to the A-E in the performance of this Contract, will at all times remain the
property of the County. Such data or information may not be used or copied for direct or indirect
use by the A-E after completion or termination of this Contract without the express written consent
of the County.

All materials, documents, data or information, including copies furnished by County and loaned to
A-E for his temporary use, must be returned to the County at the end of this Contract unless
otherwise specified by the Director.

Availability of Funds

The obligation of County is subject to the availability of funds appropriated for this purpose, and
nothing herein shall be construed as obligating the County to expend or as involving the County in
any contract or other obligation for future payment of money in excess of appropriations authorized
by law.

Contingency of Funding

A-E acknowledges that funding or portions of funding for this Contract may also be contingent
upon receipt of funds from, and/or appropriation of funds by, the State of California or other
funding sources to County. If such funding and/or appropriations are not forthcoming, or otherwise
limited, County may immediately terminate or modify this Contract without penalty.

Contract Construction

The parties acknowledge that each party and its counsel have reviewed this Contract and that the
normal rule of construction to the effect that any ambiguities are to be resolved against the drafting
party shall not be employed in the interpretation of this Contract or any amendment or exhibits
hereto.

Conflicts of Interest

A-E or its employees may be subject to the provisions of the California Political Reform Act of
1974 (the “Act”), which (1) requires such persons to disclose any financial interest that may be
materially affected by services provided under this Contract, (2) prohibits such persons from
making, or participating in making, decisions that could reasonably affect such interest; and (3)
may require the filing a Statement of Economic Interest (Form 700).

If subject to the Act, A-E shall conform to all requirements of the Act. Failure to do so shall
constitute a material breach and is grounds for immediate termination of this Contract by
County. Pursuant to Section 4.3 “Indemnification,” A-E shall indemnify and hold harmless County
for any and all claims for damages resulting from Contractor’s violation of this Section.

Usage
No guarantee is given by the County to A-E regarding usage of this Contract. The A-E agrees to

supply services requested, as needed by the County of Orange, at prices listed in the Contract,
regardless of quantity requested.
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6.30

6.31

6.32

6.33

6.33.1

6.33.2

1.

ii.

Wage Rates

Contractor shall post a copy of the wage rates at the job site and shall pay the adopted prevailing
wage rates as a minimum. Pursuant to the provisions of Section 1773 of the Labor Code of the
State of California, the Board of Supervisors has obtained the general prevailing rate of per diem
wages and the general prevailing rate for holiday and overtime work in this locality for each craft,
classification, or type of workman needed to execute this Contract from the Director of the
Department of Industrial Relations. These rates are on file with the Clerk of the Board of
Supervisors. Copies may be obtained at cost at the office of County's OC Public Works/OC
Facilities & Asset Management/A&E Project Management or visit the website of the Department
of Industrial Relations, Prevailing Wage Unit at www.dir.ca.gov/DLSR/PWD. The Contractor
shall comply with the provisions of Sections 1774, 1775, 1776 and 1813 of the Labor Code.

Apprenticeship Requirements

The Contractor shall comply with Section 230.1(A), California Code of Regulations as required
by the Department of Industrial Relations, Division of Apprenticeship Standards by submitting
DAS Form to the Joint Apprenticeship Committee of the craft or trade in the area of the site.

Registration of Contractor

All contractors and subcontractors must comply with the requirements of Labor Code Section
1771.1(a), pertaining to registration of contractors pursuant to Section 1725.5. Bids cannot be
accepted from unregistered contractors except as provided in Section 1771.1. This project is
subject to compliance monitoring and enforcement by the Department of Industrial Relations.
After award of the contract, Contractor and each Subcontractor shall furnish electronic payroll
records directly to the Labor Commissioner in the manner specified in Labor Code Section
1771.4.

Payroll Records

Contractor and any Subcontractor(s) shall comply with the requirements of Labor Code Section
1776. Such compliance includes the obligation to furnish the records specified in Section 1776
directly to the Labor Commissioner in an electronic format, or other format as specified by the
Commissioner, in the manner provided by Labor Code Section 1771.4.

The requirements of Labor Code Section 1776 provide, in summary:

Contractor and any Subcontractor(s) performing any portion of the work under this Contract
shall keep an accurate record, showing the name, address, social security number, work
classification, straight time and overtime hours worked each day and week, and the actual per
diem wages paid to each journeyman, apprentice, worker, or other employee employed by
Contractor or any Subcontractor(s) in connection with the work.

Each payroll record shall contain or be verified by a written declaration that it is made under
penalty of perjury, stating both of the following:

a. The information contained in the payroll record is true and correct.
b.  The employer has complied with the requirements of Labor Code Sections 1771, 1811,

and 1815 for any work performed by his or her employees in connection with the
Contract.

2198302

Page 16 of 62


www.dir.ca.gov/DLSR/PWD

DocuSign Envelope ID: D506BF11-60FE-4D2D-AFCF-69140B3BAD1F

Attachment A

County of Orange, OC Public Works MA-080-24010110
AECOM Technical Services, Inc.

iil.

1v.

6.33.3

6.34

6.35

6.35.1

6.35.2

The payroll records shall be certified and shall be available for inspection at the principal office
of Contractor on the basis set forth in Labor Code Section 1776.

Contractor shall inform County of the location of the payroll records, including the street
address, city and County, and shall, within five working days, provide a notice of any change
of location and address of the records.

Pursuant to Labor Code Section 1776, Contractor and any Subcontractor(s) shall have 10 days
in which to provide a certified copy of the payroll records subsequent to receipt of a written
notice requesting the records described herein. In the event that Contractor or any Subcontractor
fails to comply within the 10-day period, he or she shall, as a penalty to County, forfeit $100,
or a higher amount as provided by Section 1776, for each calendar day, or portion thereof, for
each worker to whom the noncompliance pertains, until strict compliance is effectuated.
Contractor acknowledges that, without limitation as to other remedies of enforcement available
to County, upon the request of the Division of Apprenticeship Standards or the Division of
Labor Standards Enforcement of the California Department of Industrial Relations, such
penalties shall be withheld from progress payments then due Contractor. Contractor is not
subject to a penalty assessment pursuant to this section due to the failure of a subcontractor to
comply with this section.

Contractor and any Subcontractor(s) shall comply with the provisions of Labor Code Sections
1771 et seq. and shall pay workers employed on the Contract not less than the general prevailing
rates of per diem wages and holiday and overtime wages as determined by the Director of
Industrial Relations. Contractor shall post a copy of these wage rates at the job site for each craft,
classification, or type of worker needed in the performance of this Contract, as well as any
additional job site notices required by Labor Code Section 1771.4(b). Copies of these rates are on
file at the principal office of County’s representative, or may be obtained from the State Office,
Department of Industrial Relations (“DIR”) or from the DIR’s website at www.dir.ca.gov. If the
Contract is federally funded, Contractor and any Subcontractor(s) shall not pay less than the
higher of these rates or the rates determined by the United States Department of Labor.

Work Hour Penalty

Eight hours of labor constitute a legal day's work, and forty hours constitute a legal week's work.
Pursuant to Section 1813 of the Labor Code of the State of California, the Contractor shall forfeit
to the County Twenty Five Dollars ($25) for each worker employed in the execution of this
Contract by the Contractor or by any subcontractor for each calendar day during which such worker
is required or permitted to work more than the legal day's or week's work, except that work
performed by employees of said Contractor and subcontractors in excess of the legal limit shall be
permitted without the foregoing penalty upon the payment of compensation to the workers for all
hours worked in excess of eight hours per day of not less than 1-1/2 times the basic rate of pay.

Apprentices

The Contractor acknowledges and agrees that, if this Contract involves a dollar amount greater
than or a number of working days greater than that specified in Labor Code Section 1777.5,
this Contract is governed by the provisions of Labor Code Section 1777.5. It shall be the
responsibility of the Contractor to ensure compliance with this Article and with Labor Code
Section 1777.5 for all apprenticeable occupations.

Pursuant to Labor Code Section 1777.5 if that Section applies to this Contract as indicated above,
the Contractor and any subcontractors under him employing workers in any apprenticeable craft
or trade in performing any work under this Contract shall apply to the applicable joint
apprenticeship committee for a certificate approving the Contractor or subcontractor under the
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6.35.4

6.36

7.1

7.2

applicable apprenticeship standards and fixing the ratio of apprentices to journeymen employed
in performing the work.

Pursuant to Labor Code Section 1777.5 if that Section applies to this Contract as indicated above,
he Contractor and any subcontractor under him may be required to make contributions to the
apprenticeship program.

The Contractor and all subcontractors under him shall comply with Labor Code Section 1777.6
which Section forbids certain discriminatory practices in the employment of apprentices.

Safety

A-E shall comply with County’s Safety and Loss Prevention Policy and Procedure #306
(“Contractor Safety Responsibilities”) and submit a copy of its Injury and Illness Prevention
Program (IIPP) and Contractor Safety-Activity Checklist to the designated County Procurement
staff as part of the solicitation and/or contract process. A-E will notify County Project Manager of
any revisions to the Safety Activity Checklist and will provide a new Safety-Activity Checklist
upon County request. The IIPP shall comply with California Code of Regulations, Title 8, Section
1509 or 3203 (whichever applies). A-E shall submit other safety programs that pertain to the type
of job that will be performed on site. County reserves the right to conduct inspections and audits
as necessary for the purpose of evaluating any aspect of safety performance under this Contract.

FEDERAL AVIATION ADMINSTRATION AIRPORT IMPROVEMENT PROGRAM
REQUIREMENTS

Work against this contract may be partially funded by FAA AIP grants throughout the life of the
contract. Therefore, the requirements of Title 2 of the Code of Federal Regulations (C.F.R.), part
200 and §200.317-200.326 of the Federal Aviation Administration (FAA) Airport Improvement
Plan. and 49 CFR Part 26, Participation by Disadvantaged Business Enterprises in Department of
Transportation Programs apply. When federal funds are applied, the following are mandatory
provisions of the Federal Aviation Administration, and it is the responsibility of the consultant and
its subconsultant(s) to comply.

Access to Records and Reports

The Contractor must maintain an acceptable cost accounting system. The Contractor agrees to
provide the Owner, the Federal Aviation Administration and the Comptroller General of the United
States or any of their duly authorized representatives access to any books, documents, papers and
records of the Contractor which are directly pertinent to the specific contract for the purpose of
making audit, examination, excerpts and transcriptions. The Contractor agrees to maintain all
books, records and reports required under this contract for a period of not less than three years after
final payment is made and all pending matters are closed.

General Civil Rights Provisions

In all its activities within the scope of its airport program, the Contractor agrees to comply with
pertinent statutes, Executive Orders, and such rules as identified in Title VI List of Pertinent
Nondiscrimination Acts and Authorities to ensure that no person shall, on the grounds of race,
color, national origin (including limited English proficiency), creed, sex (including sexual
orientation and gender identity), age, or disability be excluded from participating in any activity
conducted with or benefiting from Federal assistance.

2198302

Page 18 of 62



DocuSign Envelope ID: D506BF11-60FE-4D2D-AFCF-69140B3BAD1F

Attachment A

County of Orange, OC Public Works MA-080-24010110
AECOM Technical Services, Inc.

7.3

7.3.1

7.3.2

7.3.3

7.3.4

7.3.5

The provision binds the Contractor and subcontractors from the bid solicitation period through the
completion of the contract. This provision is in addition to that required by Title VI of the Civil
Rights Act of 1964.

Compliance with Nondiscrimination Requirements:

During the performance of this contract, the Contractor, for itself, its assignees, and successors in
interest (hereinafter referred to as the “Contractor™), agrees as follows:

Compliance with Regulations: The Contractor (hereinafter includes consultants) will comply
with the Title VI List of Pertinent Nondiscrimination Acts and Authorities, as they may be amended
from time to time, which are herein incorporated by reference and made a part of this contract.

Nondiscrimination: The Contractor, with regard to the work performed by it during the contract,
will not discriminate on the grounds of race, color, or national origin (including limited English
proficiency), creed, sex (including sexual orientation and gender identity), age, or disability in the
selection and retention of subcontractors, including procurements of materials and leases of
equipment. The Contractor will not participate directly or indirectly in the discrimination
prohibited by the Nondiscrimination Acts and Authorities, including employment practices when
the contract covers any activity, project, or program set forth in Appendix B of 49 CFR part 21.

Solicitations for Subcontracts, including Procurements of Materials and Equipment: In all
solicitations, either by competitive bidding or negotiation made by the Contractor for work to be
performed under a subcontract, including procurements of materials, or leases of equipment, each
potential subcontractor or supplier will be notified by the Contractor of the contractor’s obligations
under this contract and the Nondiscrimination Acts and Authorities on the grounds of race, color,
or national origin.

Information and Reports: The Contractor will provide all information and reports required by
the Acts, the Regulations, and directives issued pursuant thereto and will permit access to its books,
records, accounts, other sources of information, and its facilities as may be determined by the
sponsor (County) or the Federal Aviation Administration to be pertinent to ascertain compliance
with such Nondiscrimination Acts and Authorities and instructions. Where any information
required of a contractor is in the exclusive possession of another who fails or refuses to furnish the
information, the Contractor will so certify to the sponsor or the Federal Aviation Administration,
as appropriate, and will set forth what efforts it has made to obtain the information.

Sanctions for Noncompliance: In the event of a Contractor’s noncompliance with the non-
discrimination provisions of this contract, the sponsor (County) will impose such contract sanctions
as it or the Federal Aviation Administration may determine to be appropriate, including, but not
limited to:

a. Withholding payments to the Contractor under the contract until the Contractor complies; and/or
b. Cancelling, terminating, or suspending a contract, in whole or in part.

Incorporation of Provisions: The Contractor will include the provisions of paragraphs 7.3.1
through 7.3.5 in every subcontract, including procurements of materials and leases of equipment,
unless exempt by the Acts, the Regulations, and directives issued pursuant thereto. Upon request
by the County, Contractor will provide a copy of each subcontract to demonstrate that the above
language has been inserted. The Contractor will take action with respect to any subcontract or
procurement as the sponsor (County) or the Federal Aviation Administration may direct as a means
of enforcing such provisions including sanctions for noncompliance. Provided, that if the
Contractor becomes involved in, or is threatened with litigation by a subcontractor, or supplier
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7.4

7.4.1

because of such direction, the Contractor may request the sponsor to enter into any litigation to
protect the interests of the sponsor. In addition, the Contractor may request the United States to
enter into the litigation to protect the interests of the United States.

Title VI List of Pertinent Nondiscrimination Acts And Authorities

During the performance of this contract, the Contractor, for itself, its assignees, and successors
in interest (hereinafter referred to as the “Contractor”) agrees to comply with the following non-
discrimination statutes and authorities; including but not limited to:

Title VI of the Civil Rights Act of 1964 (42 USC § 2000d et seq., 78 stat. 252) (prohibits
discrimination on the basis of race, color, national origin);

49 CFR part 21 (Non-discrimination in Federally-Assisted programs of the Department of
Transportation—Effectuation of Title VI of the Civil Rights Act of 1964);

The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, (42
USC § 4601) (prohibits unfair treatment of persons displaced or whose property has been
acquired because of Federal or Federal-aid programs and projects);

Section 504 of the Rehabilitation Act of 1973 (29 USC § 794 et seq.), as amended (prohibits
discrimination on the basis of disability); and 49 CFR part 27 (Nondiscrimination on the Basis
of Disability in Programs or Activities Receiving Federal Financial Assistance);

The Age Discrimination Act of 1975, as amended (42 USC § 6101 et seq.) (prohibits
discrimination on the basis of age);

Airport and Airway Improvement Act of 1982 (49 USC § 47123), as amended (prohibits
discrimination based on race, creed, color, national origin, or sex);

The Civil Rights Restoration Act of 1987 (PL 100-259) (broadened the scope, coverage and
applicability of Title VI of the Civil Rights Act of 1964, the Age Discrimination Act of 1975
and Section 504 of the Rehabilitation Act of 1973, by expanding the definition of the terms
“programs or activities” to include all of the programs or activities of the Federal-aid recipients,
sub-recipients and contractors, whether such programs or activities are Federally funded or
not);

Titles II and III of the Americans with Disabilities Act of 1990 (42 USC § 12101, et seq)
(prohibit discrimination on the basis of disability in the operation of public entities, public and
private transportation systems, places of public accommodation, and certain testing entities) as
implemented by U.S. Department of Transportation regulations at 49 CFR parts 37 and 38;

The Federal Aviation Administration’s Nondiscrimination statute (49 USC § 47123) (prohibits
discrimination on the basis of race, color, national origin, and sex);

Executive Order 12898, Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations (ensures nondiscrimination against minority
populations by discouraging programs, policies, and activities with disproportionately high and
adverse human health or environmental effects on minority and low-income populations);

Executive Order 13166, Improving Access to Services for Persons with Limited English
Proficiency, and resulting agency guidance, national origin discrimination includes
discrimination because of limited English proficiency (LEP). To ensure compliance with Title
VI, you must take reasonable steps to ensure that LEP persons have meaningful access to your
programs [70 Fed. Reg. 74087 (2005)];

Title IX of the Education Amendments of 1972, as amended, which prohibits you from
discriminating because of sex in education programs or activities (20 USC § 1681, et seq).
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7.4.2

7.5

7.6

Contractor is required to insert the above Title VI List of Pertinent Nondiscrimination Acts and
Authorities in every subcontract. Upon request by the County, Contractor will provide a copy of
each subcontract to demonstrate that the above language has been inserted.

Clean Air and Water Pollution Control

Contractor agrees to comply with all applicable standards, orders, and regulations issued pursuant
to the Clean Air Act (42 USC § 740-7671q) and the Federal Water Pollution Control Act as
amended (33 USC § 1251-1387). The Contractor agrees to report any violation to the Owner
immediately upon discovery. The Owner assumes responsibility for notifying the Environmental
Protection Agency (EPA) and the Federal Aviation Administration.

Contractor must include this requirement in all subcontracts that exceeds $150,000.
Disadvantaged Business Enterprises
Contract Assurance (§ 26.13) —

The Contractor or subcontractor shall not discriminate on the basis of race, color, national origin,
or sex in the performance of this contract. The Contractor shall carry out applicable requirements
of 49 CFR part 26 in the award and administration of Department of Transportation-assisted
contracts. Failure by the Contractor to carry out these requirements is a material breach of this
contract, which may result in the termination of this contract or such other remedy as the Owner
deems appropriate, which may include, but is not limited to:

1) Withholding monthly progress payments;

2) Assessing sanctions;

3) Liquidated damages; and/or

4) Disqualifying the Contractor from future bidding as non-responsible.

Contractor is required to insert the above language required under §26.13 in each subcontract.
Upon request by the County, Contractor will provide a copy of each subcontract to demonstrate
that the above language has been inserted.

Prompt Payment (§26.29) — The prime contractor agrees to pay each subcontractor under this
prime contract for satisfactory performance of its contract no later than ten (10) days from the
receipt of each payment the prime contractor receives from the County. The prime contractor
agrees further to return retainage payments to each subcontractor within seven (7) days after the
subcontractor’s work is satisfactorily completed. Any delay or postponement of payment from the
above referenced time frame may occur only for good cause following written approval of the
County. This clause applies to both DBE and non-DBE subcontractors.

Reporting Requirements. The Contractor shall provide all information and reports required by
the County, and shall permit access to its books, records, accounts, other sources of information,
and its facilities as may be determined by the County to be pertinent to ascertain compliance with
the regulations or directives. If you include a DBE in the bid, monthly reports of DBE contract
awards, work performed by DBE firms, and payments to DBE firms shall be submitted to the
Project Manager within ten (10) days of the end of each month for the life of the contract. Said
reports shall be furnished to the Project Manager in the format specified in Attachment E.
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7.7

7.8

Commercially Useful Function. The Contractor and its subcontractors shall cooperate and
comply with any audits, inspections, or requests for information, required by the County to ensure
that work committed to DBEs at contract award or subsequently (e.g., as the result of modification
to the contract) is actually performed by the DBEs to which the work was committed.

Compliance. All Contractors or subcontractors for this DOT-assisted contract are hereby notified
that failure to carry out the DBE obligations, as set forth above, shall constitute a breach of contract
which, after notification to the U.S. Department of Transportation, may result in termination of the
contract, or such other remedy as deemed appropriate by the County.

DBE Goal. The County has not established a contract specific goal for this opportunity but has
established an overall DBE goal for airport projects. The overall DBE goal for airport projects for
federal fiscal years 2023 through 2025 is 6.3% for the utilization of firms owned and controlled by
socially and economically disadvantaged persons. The DBE goal applicable to subsequent periods
will be posted at https://www.ocair.com/business/business-opportunities/dbe-acdbe/. Bidders are
not required to submit Good Faith Effort (GFE). Bidders are encouraged to make efforts to assist
the airport in meeting its applicable overall DBE goal. Bidders can search for DBEs that perform
the types of work involved on the project by using the California Unified Certification Program
database at https://californiaucp.dbesystem.com/.

Eligibility of DBEs. Any firm wishing to qualify as a DBE is invited to apply for certification from
the California Unified Certification Program (CUCP). Information and instructions for applying
for DBE certification may be found at https://dot.ca.gov/programs/civil-rights.

Requested Information. Bidders who include DBE participants are asked to submit the following
information regarding intended participation by DBEs:

a. The names and addresses of DBE firms that will participate in the contract.

b. A description of the work that each DBE will perform.

c. The annual gross receipts category for each DBE firm.

d. The age of each DBE firm.

e. The dollar amount of participation by each named DBE firm and the dollar amount to be

counted towards the goal.

This information should be submitted on the List of DBE Firms form provided in the bid
specification. The fully completed form shall also be attached to this contract in the format specific
in Exhibit F, using Contractor’s cost proposal to complete the anticipated dollar amount of
participation by each named DBE firm and the dollar amount to be counted towards the goal.

Texting When Driving

In accordance with Executive Order 13513, “Federal Leadership on Reducing Text Messaging
While Driving,” (10/1/2009) and DOT Order 3902.10, “Text Messaging While Driving,”
(12/30/2009), the Federal Aviation Administration encourages recipients of Federal grant funds to
adopt and enforce safety policies that decrease crashes by distracted drivers, including policies to
ban text messaging while driving when performing work related to a grant or subgrant.

In support of this initiative, the Owner encourages the Contractor to promote policies and initiatives
for its employees and other work personnel that decrease crashes by distracted drivers, including
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7.9

7.10

7.11

policies that ban text messaging while driving motor vehicles while performing work activities
associated with the project. The Contractor must include the substance of this clause in all sub-tier
contracts exceeding $3,500 that involve driving a motor vehicle in performance of work activities
associated with the project.

Energy Conservation Requirements

Contractor and Subcontractor agree to comply with mandatory standards and policies relating to
energy efficiency as contained in the state energy conservation plan issued in compliance with the
Energy Policy and Conservation Act (42 USC 6201 ef seq).

Certification Regarding Lobbying

The Bidder or Offeror certifies by signing and submitting this bid or proposal, to the best of his or
her knowledge and belief, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the Bidder or
Offeror, to any person for influencing or attempting to influence an officer or employee of an
agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member
of Congress in connection with the awarding of any Federal contract, the making of any Federal
grant, the making of any Federal loan, the entering into of any cooperative agreement, and the
extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan,
or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any person
for influencing or attempting to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned shall
complete and submit Standard Form-LLL, “Disclosure Form to Report Lobbying,” in accordance
with its instructions.

(3) The undersigned shall require that the language of this certification be included in the award
documents for all sub-awards at all tiers (including subcontracts, subgrants, and contracts under
grants, loans, and cooperative agreements) and that all sub-recipients shall certify and disclose
accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by section 1352, title 31, U.S. Code. Any person who fails
to file the required certification shall be subject to a civil penalty of not less than $10,000 and not
more than $100,000 for each such failure.

Occupational Safety and Health Act Of 1970

All contracts and subcontracts that shall incorporate by reference the requirements of 29 CFR Part
1910 with the same force and effect as if given in full text. The employer must provide a work
environment that is free from recognized hazards that may cause death or serious physical harm to
the employee. The employer retains full responsibility to monitor its compliance and their
subcontractor’s compliance with the applicable requirements of the Occupational Safety and
Health Act of 1970 (20 CFR Part 1910). The employer must address any claims or disputes that
pertain to a referenced requirement directly with the U.S. Department of Labor — Occupational
Safety and Health Administration.
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7.12

7.13

Veteran’s Preference

In the employment of labor (excluding executive, administrative, and supervisory positions), the
Contractor and all sub-tier contractors must give preference to covered veterans as defined within
Title 49 United States Code Section 47112. Covered veterans include Vietnam-era veterans,
Persian Gulf veterans, Afghanistan-Iraq war veterans, disabled veterans, and small business
concerns (as defined by 15 USC 632) owned and controlled by disabled veterans. This preference
only applies when there are covered veterans readily available and qualified to perform the work
to which the employment relates.

Seismic Safety

In the performance of design services, the Consultant agrees to furnish a building design and
associated construction specification that conform to a building code standard that provides a level
of seismic safety substantially equivalent to standards as established by the National Earthquake
Hazards Reduction Program (NEHRP). Local building codes that model their building code after
the current version of the International Building Code (IBC) meet the NEHRP equivalency level
for seismic safety. At the conclusion of the design services, the Consultant agrees to furnish the
Owner a “certification of compliance” that attests conformance of the building design and the
construction specifications with the seismic standards of NEHRP or an equivalent building code.
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IN WITNESS WHEREQF, the Parties hereto have executed this Contract on the dates opposite their respective
signatures:

AECOM TECHNICAL SERVICES, INC.,
a California Corporation,

8/17/2023 By, Malt £ Ulkaya, P€, U Presidunt

Signature

Date:

Matt G. Ulukaya, PE, Vice President

Print Name & Title

(If a corporation, the document must be signed by two corporate officers. The 1° must be either Chairman of the
Board, President or any Vice President.)

8/17/2023 A
Date: By: ] ,,,,NLLﬁ/ _
Signature

Bryan Rash, Assistant Secretary
Print Name & Title

(If a corporation, the 2nd signature must be either the Secretary, an Assistant Secretary, the Chief Financial Officer,
or any Assistant Treasurer)

COUNTY OF ORANGE,
a political subdivision of the State of California

Date: By:

Print
Name:

Title:

APPROVED AS TO FORM
Office of the County Counsel
Orange County, California

Christine Nguyen, Deputy County Counsel

By:
Deputy
Signature: UbVlSlLlM NQW’ZW"J OLFWLW Cowdt? CAUWLS(/L
Date: 8/17/2023
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II.

I11.

ATTACHMENT A: GENERAL SCOPE OF WORK
PURPOSE

The purpose of the project is to replace aging pavement on critical taxiways and to bring John Wayne
Airport into compliance with current Federal Aviation Administration (FAA) separation requirements
on the taxiways and vehicle service road.

PROJECT DESCRIPTION

The project will reconstruct Taxiways "A", "D", and "E" east of Runway 2L-20R. The project will also
provide for a slight realignment of Taxiway "A" just south of the South Remain Over Night (SRON) and
improvement to and realignment of the vehicle service road as necessary to maintain the required safety
clearances along Taxiway "A". The reconstruction of Taxiways "A", "D", and "E" measures
approximately 2,800 feet, 250 feet, and 500 feet, respectively. The length of improvement and
realignment of the vehicle service road is approximately 3,200 feet adjacent to Taxiway "A". Because
of the criticality and location of the taxiways, careful planning which will maximize safety and minimize
impact to airport operations will be essential.

SCOPE OF SERVICES

The professional services to be provided by the Consultant will include civil engineering, electrical
engineering, geotechnical engineering, and survey services to accomplish the following in conformance
with applicable federal, state, and local statutes and JWA and OCPW requirements, including the OCPW
A-E Guide.

The Consultant will provide the required professional services to design the reconstruction and
realignment, as necessary to meet required safety clearances, of Taxiway “A” from its south end to
roughly Taxiway “H”, Taxiway “D” between Runway 2L and Taxiway “A”, and Taxiway “E” between
Runway 2L and Taxiway “A”. Professional services may include design of modifications to the
connecting GA run-ups and the compass rose, as well as the adjacent vehicle service road and the east
SIDA gate.

The Consultant, the Construction Manager at Risk, and the owner will work collaboratively during the
design phase.

Designing a project that can be constructed safely and that limits impact to airport operations is critical
and of utmost importance.

This work will be performed and constructed under a Federal Aviation Administration Airport
Improvement Program grant to JWA.

Consultant shall provide a design project for construction that meets the project intent and requirements
for which the construction cost does not exceed the amount budgeted by the County. If initial project
construction cost exceeds the amount budgeted by the County, Consultant shall, at no additional cost to
County, perform such redesign, and other services as may, in the opinion of OCPW Director, be required
to produce a design project for construction which meets the project intent and requirements and is within
the County’s budgeted amount.

Phase 1 — Preliminary Design

The preliminary design phase is intended to identify and evaluate alternatives for the project to assure
cost effective and practical solutions for the work items identified. The Consultant will complete its
evaluation of alternatives through contacts with local authorities and review of the existing conditions,
current vs. projected operations, and available field investigations, etc., all while using practical design
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approach. The design will take advantage of local knowledge and experience and utilize expertise from
recent construction projects to design a cost-effective project which prioritizes safety and results in
competitive construction bids, should traditional delivery method be employed. Activities include but
are not limited to:

1.

Coordinate with Airport Operations, FAA tower, and airline personnel to determine how best to
minimize impacts to day-to-day airport operations;

Conduct a Project Design Kick-off Meeting with project stakeholders;

Coordinate with OCPW survey;

Prepare an overall construction phasing plan which maximizes project constructability and
minimizes interference with airport operations. The Consultant’s phasing plan must take into
account other airport construction projects;

Determine aircraft usage through coordination with County and information furnished by the
Airport. Pavement to be designed to meet anticipated aircraft traffic;

Validate CMAR’s master schedule for implementation of the project, including key activities and
major project milestones;

Prepare a design Quality Control plan to be shared with County;
Coordinate with County environmental staff on potential storm drain improvements.

Inspect the potentially affected existing storm system to ensure storm drain facilities are in
acceptable conditions for future loading. Services may include video inspection;

10. Work with Department of Homeland Security (DHS) and Airport Operations for relocation of Secure

Identification Display Area (SIDA) access gate;

11. Develop project justification deliverables for FAA AIP Grant Funding (Project limits, pavement

materials, project delivery method, etc.);

12. Determine pavement design considerations applicable for FAA Advisory Circular 150/5320-6G,

Airport Pavement Design and Evaluation, etc.;

13. Review and recommend Airport Design considerations applicable for FAA Advisory Circular

150/5300-13, Airport Design (latest version).

14. Determine if a Modification to Agency Airport Design, Construction, and Equipment Standards is

required (MOS). Request MOS per FAA Order 5300.1G, Modification to Agency Airport Design
Construction, and Equipment Standards, if required.

Phase 2 — Engineering Design

1.

Evaluate local conditions.

a. Evaluate drainage alternatives and potential storm drain improvements;

b. Review electrical lighting layouts and determine system relocation capacities. Field verify and
develop butterfly diagrams for all affected electrical circuits/manholes, including the homerun
to the airfield lighting vault;

c. Review airfield signage and markings and determine necessary system relocation/adjustments.

Review and evaluate project layout;
a. Verify master plan dimensions and data;
b. Review findings and recommendations with County personnel.

Complete a soils investigation, soils report, and recommendations including:
a. Field Exploration;
b. Laboratory Testing;
c. Soil stabilization recommendations.

Complete pavement type and section alternatives analysis and provide recommendations including:
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10.

1.

a. Conduct an initial cost analysis, life-cycle cost analysis, and analysis of locally available
resources for up to three alternatives;

b. Strategize bidding procedures and pavement section alternatives to provide a basis for
competitive bidding, if traditional delivery method is utilized.

Complete preliminary plan and profile design for the taxiway and service road areas;

Complete preliminary movement area lighting, signing, and system circuitry layout;

Provide recommendations for construction phasing to County for review;

Validate CMAR’s estimates of probable construction costs for the recommended alternatives;
Develop Construction Safety Phasing Plan, in accordance with FAA AC 150/5370-2G Operational
Safety on Airports during Construction;

Complete the Preliminary Engineer’s Design Report including:

Geotechnical investigation;

Preliminary plans;

Pavement section design and analysis;

Drainage design analysis;

Validate CMAR’s estimates of probable construction costs;
Final summary and recommendations;

Phasing and scheduling recommendations.

Incorporate comments from County and the FAA.

Qe a0 o

Phase 3 - Final Design

The Consultant will provide well-defined construction requirements with selected alternatives as appropriate
to provide a basis for competitive construction bids, if applicable. Construction schedules will provide for the
best possible weather conditions and the least possible impact to airport operations. Consultant will assist
County with the advertisement, notification of local airport users, and generally complete the final construction
contract documents for the project. The following outline describes in greater detail the tasks and products:

L.
2.

(98]

9.

10.
11.
12.
13.

Incorporate earlier design comments and respond as necessary to requests for additional information;
Provide final design drawings, specifications, and validate CMAR’s final estimate of probable
construction costs and schedule for the project;

Provide Final Engineer’s Design Report;

Develop specifications using applicable FAA Advisory Circulars, including 150/5370-10, Standards
for Specifying Construction of Airports, as amended, and utilize standard provisions supplied by the
County;

Develop a safety plan in accordance with AC 150/5370-2, Operational Safety on Airports During
Construction and assist with FAA safety requirements;

Design all improvements in accordance with FAA standards and guidelines and in accordance with
the Airport Certification Manual;

Coordinate the design of the project with existing and ultimate grades established at adjacent areas;
Provide for all required design of utilities and services within the area defined in the preliminary
design;

Complete final quantity calculations;

Solicit FAA review and approval;

Assist County with establishment of Owner’s contingency amount;

Assist County with preconstruction services such as assumptions and clarifications related to the GMP;
Assist County with advertising, as necessary, and interpretation of project requirements;

Phase 4 — Construction Services

During the construction phase of the project, the Consultant will assist the County to monitor and document
progress for quality and cost, review contractor payment requests, continually inform the County on project
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progress and problems, conduct the final project inspection and complete the associated certification. Other
activities include but are not limited to:

Iv.

Assist with pre-bid conference and bidding process, if necessary;
Attend preconstruction conference;

Provide technical assistance and recommendations to County;
Provide review of submittals and shop drawings;

Respond to RFIs and assist with change orders;

Conduct a final project inspection with County and FAA;
Prepare record drawings and the final project report.

NoUnhAE WD =

DETAILED SCOPE OF SERVICES

The project will reconstruct Taxiways "A", "D", and "E" east of Runway 2L-20R. The project will also
provide for a slight realignment of Taxiway "A" just south of the SRON and improvement to and
realignment of the vehicle service road as necessary to maintain the required safety clearances along
Taxiway "A." The reconstruction of Taxiways "A", "D", and "E" measures approximately 2,800 feet, 250
feet, and 500 feet, respectively. The length of improvement and realignment of the vehicle service road is
approximately 3,200 feet adjacent to Taxiway "A."

The preliminary phasing concept assumes that a temporary Aircraft Design Group (ADG) III by-pass
taxiway will be constructed east of Taxiway “A” to maintain commercial aircraft traffic to the terminal,
and that ADG 1V aircraft (Primarily cargo) can use existing Taxiway “B” and cross the runways via
Taxiway “H” to the cargo apron. Based on these assumptions, several design elements are required:

1. Strengthen Taxiway “H” as recommended under the 2021 Airport Pavement Management System
(APMS) to accommodate the heavier cargo aircraft and reduce the potential for unexpected pavement
failures during the life of the project.

2. Design a temporary ADG III by-pass taxiway in compliance with FAA standards, include new aircraft
rated pavements, markings, and solar powered taxiway edge lights. The by-pass taxiway will be
designed up to six (6) phases to maintain access for the adjacent Fixed Base Operators (FBO’s).

3. In addition to the temporary ADG III taxiway, design will also be provided for a temporary vehicle
service road to maintain access for airport staff, tenants, and users of the airport. The vehicle service
road will be designed up to six (6) phases.

4. However, if the above preliminary phasing concept is not feasible based on stakeholder input, A-E
will develop an alternative phasing concept to satisfy stakeholder concerns.

Additional project improvements include the following:

Relocation of the East Secure Identification Display Area (SIDA) Gate
Relocation of the East SIDA Gate Electrical Panel

Concrete masonry unit (CMU) Blast Wall Modifications
Reconfiguration of the Southeast Run-up Area

Reconfiguration of the Midfield Run-up Area

nh W=

It is assumed that the project delivery method will be Construction Manager At-Risk (CMAR), and A-E
will work collaborating with the CMAR and County during the design phase.

In addition, OCPW Survey will provide all required topographic surveys for the design.

This project is eligible for reimbursement from the Airport Improvement Program (AIP) and will comply
to the requirements of those programs.
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The Scope of Services will be in accordance with OCPW A-E Guide document. In the case of any conflicts,
the A-E Guide will take precedence, except for the items explicitly listed below including:

1. County to provide topographic surveying services and survey controls.

2. Construction Management (CM) team to provide oversight of construction, perform material testing
and inspection services, evaluate test results, conduct labor interviews, review monthly Pay Apps, and
review Construction Change Orders.

3. CMAR will provide cost estimating services and scheduling services during design and construction.

V.  WORK BREAKDOWN STRUCTURE

The project will be implemented using the following work breakdown structure:

TASK 1 — PROJECT MANAGEMENT

Task 1.1

Task 1.2

Task 1.3

Task 1.4

Project Administration and Coordination. This task involves the overall management of the
project to provide compliance with the scope of services, schedule, budget, quality, and
coordination of the project with the County. It involves coordination by the Project Manager and
other key staff in establishing schedule and budgets, monitoring adherence to schedule and project
performance, management of subconsultants, intra-team project management, and quality control.
This task would include weekly teleconferencing and other meetings as needed to coordinate with
County, subconsultants, stakeholders, and FAA.

This task will also include preparation of a master schedule for implementation of the project,
including key activities and major project milestones, and preparation of a design Quality Control
plan to be shared with County.

Weekly Coordination Meetings (Virtual). Conduct weekly design coordination meetings with
the County through project completion (assumed duration of 8 months and thirty-four (34) weekly
virtual on-line meetings with further weekly coordination meetings conducted as needed and upon
mutual agreement). A-E will prepare the agenda, provide meeting notes, and action items.

This task includes a Project Design Kick-off Meeting with project stakeholders in-person.

It is assumed that non-scheduled and quick discussions and phone calls are inherent part of the
project and are considered incidental to the design process and would not be considered as a formal
coordination meeting.

Coordination Meetings with FAA, Airport Operations and Air Traffic Control Tower.
Conduct coordination meetings with the FAA staff, Airport Operations and Air Traffic Control
Tower staff to discuss construction phasing concepts and controls needed to minimize impacts and
maintain safety to airport operations. For budgeting purposes, based on the size and complexity of
the project, A-E has assumed eight (8) in-person meetings. A-E will prepare the agenda, provide
meeting notes, and action items.

It is assumed that non-scheduled and quick discussions and phone calls are inherent part of the
project and are considered incidental to the design process and would not be considered as a formal
coordination meeting.

Coordination Meetings with Airlines, Fixed Base Operators, and GA Community. Conduct
coordination meetings with the Airlines, Fixed Base Operators and GA Community to discuss
construction phasing concepts and controls needed to minimize impacts and any associated
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Task 1.5

concerns. Assume twelve (12) in-person meetings. A-E will prepare the agenda, provide meeting
notes, and action items.

Assume that County and JWA staff will assist in developing the attendee list for relevant
stakeholders and facilitate participation and support these meetings as the airport owner.

Coordination Meetings with Other Stakeholders. Conduct coordination meetings with the other
stakeholders to discuss general construction phasing concepts and impacts of the project, and any
associated concerns. Assume twelve (12) in-person meetings. A-E will prepare the agenda, provide
meeting notes, and action items.

The stakeholders would include, but is not limited to SNA Fuel, Fire Department (Aircraft Rescue
and Fire Fighting), Orange County Sanitation District, and other tenants.

Assume that County and JWA staff will assist in developing the attendee list for relevant
stakeholders and facilitate participation and support these meetings as the airport owner.

TASK 2 — FIELD INVESTIGATION AND DATA COLLECTION

Task 2.1

Task 2.2

Task 2.3

Task 2.4

Site Investigations and Records Research. A-E will perform field investigations including visual
assessment of the types and severities of the pavement distresses, paving limits, hangar structures,
and other features within the project limits including manhole structures, pavement markings,
airfield lighting, and the existing storm drain lines and will clearly document all findings.

Records review will include research of existing as-built drawings, geotechnical studies and
reports, and the current and future aircraft fleet mix and traffic volumes including commercial,
cargo, and general aviation aircraft traffic for the proposed pavement areas.

With assistance from the County, A-E will develop the aircraft fleet mix and traffic volumes for
the pavement design including any new aircraft types or services anticipated at the airport.

Assumptions:

1. Eight (8) site visits with three (3) A-E staff over the duration of the project (with further visits
conducted as needed and upon mutual agreement).

Preparation of Field Investigation Safety Plan. Prior to field investigations, topographic
surveys, and geotechnical investigations, A-E will prepare and submit the necessary field
investigation plans and safety plans to the County for approval including the FAA 7460-1 for the
drill rig mast. Receipt of the FAA determination is assumed to be 45 to 60 days.

Obtain Airport Security Badges. A-E personnel will apply for a security badge and attend the
mandatory courses to obtain escort and driving privileges in the non-movement area. Escort
vehicles will obtain the required insurance, checkered flag, and ID tags. Effort will also include
compliance with regular badge audits by airport security.

Assume three (3) local A-E staff will obtain and maintain airport security badges for the duration
of design and construction of the project.

Airport Escorts. As needed, A-E will serve as airfield escorts for the following site investigations.
This work also includes logistics of obtaining portable light towers and other needs required for
the investigation work at night.
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1. Civil Investigations — eight (8) times

2. Geotechnical Investigation - 14 times

3. Non-Destructive Pavement Testing (NDT) and Ground Penetrating Radar (GPR) — four (4)
times

4. Electrical Investigation — six (6) times

Assumptions:
1. Two (2) A-E escorts over thirty-two (32) site visits.

2. Survey team will obtain airport badges and do not require escort
3. Assume three (3) badge audits by airport security

TASK 3 —30% SCHEMATIC DESIGN

Task 3.1

Task 3.2

Task 3.3

Task 3.4

Task 3.5

Airfield Geometry Analysis and Development. A-E will develop and prepare exhibits for the
new alignment for Taxiways A, D and E with fillets in accordance with FAA AC150/5300-13B
for the design aircraft. The exhibits will also include relocation of the vehicle service road (VSR),
and consider the surrounding FBO’s developments, existing GA run-up area, existing compass
rose, existing or future hangars, utilities, and any other known facilities that may be impacted. This
includes analysis for accommodating future aircraft at the airport which may include the B787
aircraft.

This task will also determine if any FAA Modification to Standards are required (MOS) for the
project and develop concepts to resolve issues. If required, A-E will prepare the justifications for
any Request MOS per FAA Order 5300.1G, Modification to Agency Airport Design Construction,
and Equipment Standards.

Storm Drain Analysis and Development. A-E will develop and prepare exhibits for the storm
drain improvements and coordinate with County environmental staff. This task also includes
analysis of affected existing storm system to ensure storm drain facilities are in acceptable
conditions for future aircraft loading including performing video inspection of impacted storm
drain lines.

It is assumed that trench drains or slot drains can be provided to separate the airport storm water
and tenant leasehold storm water as required by the County’s environmental department.

A-E will perform a localized hydrology analysis of the Taxiway A, D, E and GA Apron site to
identify drainage considerations as a result of the proposed pavement reconstruction project. The
data will be used to calculate number and size of the drainage inlets and pipe sizes as required for
collecting storm water and to control excess storm water surface runoff from this area and connect
to the existing drainage system.

Water Quality Management Plan. A-E will develop and prepare the Water Quality Management
Plan (WQMP) for Type 1 Projects in accordance with the County of Orange Stormwater
Requirements Template including providing the applicable 30% checklists and attachments.

SIDA Gate Relocation and Development. A-E will develop plans for relocation of East Secure
Identification Display Area (SIDA) access gate. This will include preparing exhibits and
coordinating with Department of Homeland Security (DHS) and Airport Operations as required.

Conceptual Pavement Design. A-E will develop preliminary pavement design in accordance with
FAA AC150/5320-6G, Airport Pavement Design and Evaluation for both Asphalt Concrete and
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Task 3.6

Task 3.7

Task 3.8

Task 3.9

Portland cement Concrete (PCC) options. Life cycle cost analysis will be provided for each
pavement type. Refer to Task 12.

The pavements will be designed to achieve a minimum 20-year or greater design life. A-E will
prepare three (3) alternatives for subgrade stabilization to address the in-situ soils properties and
mechanics. A-E will also analyze opportunities to minimize construction duration and value
engineering alternatives to reduce cost.

Develop Schematic Drawings. A-E will prepare schematic 30% drawings. Drawings will be
submitted in electronic PDF. The construction drawings will include the following:

1. General Plans

2. Construction Phasing Plan and Details

3. Demolition Plan

4. Horizontal Control Plan

5. Typical Pavement Sections

6. Pavement Plan

7. Utility Relocation Plans

8. Sediment and Erosion Control Plans

9. East SIDA Gate Relocation Plan and Details

10. East SIDA Gate Electrical Panel Relocation and Details

The design will also identify any underground utilities that may need to be relocated such as water,
fire, sewer, etc. including associated above ground structures such as fire hydrants, valves, etc...

Develop Preliminary Construction Safety and Phasing Plan (CSPP). A-E will begin
development of preliminary CSPP in compliance with FAA AC 150/5370-2G. The construction
phasing plan should maximize project constructability and minimizes interference with airport
operations and will consider other airport construction projects.

Review Cost Estimate. CMAR will develop a probable construction cost for bidding with the
quantities and associated unit prices. A-E/Subconsultant will review the quantities and unit prices
including escalation and market conditions which may affect the project. Refer to Task 9.

Design Review Meeting. Within two (2) weeks of the submittal, A-E will meet with the County
and CMAR to discuss the project and any comments. A-E will answer questions about the project
design, and document review comments in comment/resolution log. This review will also include
value engineering discussions.

TASK 4 — 60% DESIGN DEVELOPMENT

Task 4.1

Update Drawings. A-E will prepare 60% drawings and will incorporate the County’s 30% review
comments and update the design of the project. Drawings will be submitted in electronic PDF. The
construction drawings will include the following:

General Plans

Construction Phasing Plan and Details (Design of by-pass taxiway and vehicle service road)
Electrical Phasing Plan and Details

Demolition Plan

Horizontal Control Plan

Typical Pavement Sections and Details

Pavement Plan and Profile (Taxiways and VSR)

Taxiway H Rehabilitation Plan

PN RO =
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9. Grading Plan

10. Storm Drain Plan

11. Utility Relocation Plans

12. Sediment and Erosion Control Plans

13. Pavement Marking Plan and Details

14. East SIDA Gate Relocation Plan and Details

15. East SIDA Gate Electrical Panel Relocation and Details
16. CMU Blast Wall Modifications Plan and Details
17. Southeast Run-up Area Plans

18. Midfield Run-up Area Plans

19. Airfield Lighting Plans and Details

20. Airfield Signage Plans and Details

Drawings include Taxiways A, D, and E; Vehicle Service Roads; SIDA Gate Relocation; CMU
blast wall modifications.

Design will include the following elements:

1. Provide FAA TSA and TOFA clearance and demonstrate compliance with FAA standards for
adjacent facilities such as vehicle service roads, parking aprons, and run-up areas.

2. Include modifications of striping for adjacent apron areas, vehicle service roads, and lead-in
into FBO leaseholds as required to maintain airport operations.

3. A-E will also develop an existing utility plan and provide to the CMAR for pothole field
verification.

4. Design will also include reconfiguring the southeast run-up area and the mid-field run-up area.

5. The pavement markings plans will include helicopter aiming points on Taxiway A.

Task 4.2 Develop Engineer’s Design Report. A-E will develop the Engineer’s Design Report and will

include a description of the following project elements:

1. Taxiway geometry and alignment (horizontal and vertical);

2. Geotechnical investigation;

3. Topographical survey (provided by the County);

4. Pavement section design and analysis;

5. Drainage design analysis;

6. Pavement markings and striping;

7. Taxiway lighting and signage;

8. Estimates of probable construction costs (prepared by CMAR);
9. Final summary and recommendations;

10. Phasing and scheduling recommendations (schedule prepared by CMAR)

Task 4.3 Develop and Update Construction Safety and Phasing Plan. A-E will develop and update the
CSPP under Task 3.7 and will incorporate the County’s 30% review comments.

Task 4.4 Develop and Update Storm Water Design. A-E will update the localized hydrology analysis of
the Taxiway A, D, E and GA Apron site to identify drainage considerations as a result of the
proposed pavement reconstruction project.

Task 4.5 Develop and Update Water Quality Management Plan. A-E will develop and update the Water
Quality Management Plan (WQMP) for Type 1 Projects in accordance with the County of Orange
Stormwater Requirements Template including providing the applicable 60% checklists and
attachments.
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Task 4.6

Task 4.7

Task 4.8

Task 4.9

Task 4.10

Task 4.11

TASK S —

Develop and Update Pavement Design. A-E will complete the pavement type and section
alternatives analysis and provide recommendations to the County. Based on the County’s selected
pavement option for either AC or PCC pavements, A-E will further develop and update the
pavement design using the FAARFIELD pavement design program with the projected future
forecast aircraft fleet mix and traffic loads.

A-E will also conduct an initial cost analysis, life-cycle cost analysis, and analysis of locally
available resources for up to three alternatives, and also provide soil stabilization
recommendations.

Develop and Update Technical Specifications. A-E will develop the technical specifications in
compliance with AC 150/5370-10H. The specifications will include the preparation of the bid
schedule.

Review of Cost Estimate. CMAR will develop and update the probable construction cost for
bidding with the quantities and associated unit prices. A-E /Subconsultant will review the
development of the quantities and unit prices. Refer to Task 9.

Design Review Meeting. Within two (2) weeks of the submittal, A-E will meet with the County
and CMAR to discuss the project and any comments. A-E will answer questions about the project
design, and document review comments in comment/resolution log. This review will also include
value engineering discussions.

Preparation and Participation in Pre-SRA Meeting. A-E will support and participate in the
Preliminary Safety Risk Assessment (pre-SRA) meeting and will assist the Facilitator
(Subconsultant). Includes preparation effort and discussions with the Facilitator, and review of the
meeting notes.

Condition Assessment of Underground Utilities. A-E will provide as-needed condition
assessment of underground utilities, which may include physical inspections and/or video
recording of pipes to determine structural integrity, damage, or suspected leaks. This Allowance
task will be performed on a Time and Material basis, and A-E will be required to obtain specific
County authorization before proceeding with any work.

90% DESIGN DEVELOPMENT

It is assumed that the CMAR will bid these documents and begin any permitting process.

Task 5.1

Develop and Update Drawings. A-E will prepare 90% drawings and will incorporate the County’s
60% review comments and update the design of the project. Drawings will be submitted in
electronic PDF. The construction drawings will include the following;:

General Plan

Construction Phasing Plan and Details
Electrical Phasing Plan and Details
Demolition Plan

Horizontal Control Plan

Typical Pavement Sections and Details
Pavement Plan and Profile

Grading Plan

. Erosion Control Plan and Details

10. Pavement Marking Plan and Details
11. Airfield Lighting Plans and Details

XN U AW~
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Task 5.2

Task 5.3

Task 5.4

Task 5.5

Task 5.6

Task 5.7

Task 5.8

TASK 6 —

12. Airfield Signage Plans and Details

Develop and Update Engineer’s Design Report. A-E will develop and update the Engineer’s
Design Report under Task 4.2.

Develop and Update Water Quality Management Plan. A-E will develop and update the Water
Quality Management Plan (WQMP) for Type 1 Projects in accordance with the County of Orange
Stormwater Requirements Template including providing the applicable 90% checklists and
attachments.

Develop and Update Construction Safety and Phasing Plan. A-E will develop and update the
CSPP and will incorporate the County’s 60% review comments under Task 4.3.

Develop and Update Technical Specifications. A-E will develop and update the technical
specifications and will incorporate the County’s 60% review comments under Task 4.7. The
specifications will include the updates of the bid schedule. A-E will review the County’s Standard
Contract Provisions and General Conditions and provide comments for conflicts with the technical
specifications.

Review Cost Estimate. CMAR will develop and update the probable construction cost with the
quantities and associated unit prices. A-E /Subconsultant will review the development of the
quantities and unit prices.

Design Review Meeting. Within two (2) weeks of the submittal, A-E will meet with the County
to discuss the project and any comments. A-E will answer questions about the project design, and
document review comments in comment/resolution log.

Preparation and Participation in SRM Panel Meeting. A-E will support and participate in the
Safety Risk Management (SRM) panel meeting and will assist the Facilitator. Includes preparation

effort and discussions with the Facilitator, and review of the draft SRM document.

FINAL CONSTRUCTION DOCUMENT PHASE

It is assumed that A-E will prepare one (1) final design package, and it will be the responsibility of the CMAR
to develop individual trade packages. Any interim or temporary conditions will be the responsibility of the
CMAR. Drawing revision (bubbling, etc.,) will be used once the first set of documents are advertised for

bidding.

Task 6.1

Update Drawings. A-E will prepare 100% drawings and will incorporate the County’s 90% review
comments and update the design of the project. Drawings will be submitted in electronic PDF. The
construction drawings will include the following:

General Plan

Construction Phasing Plan and Details
Electrical Phasing Plan and Details
Demolition Plan

Horizontal Control Plan

Typical Pavement Sections and Details
Pavement Plan and Profile

Grading Plan

. Storm Drain Plan and Details

10. Erosion Control Plan and Details

11. Pavement Marking Plan and Details
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Task 6.2

Task 6.3

Task 6.4

Task 6.5

Task 6.6

Task 6.7

Task 6.8

Task 6.9

12. Airfield Lighting Plans and Details
13. Airfield Signage Plans and Details

Update Engineer’s Design Report. A-E will update the written narrative report including any
exhibits, calculations, and figures under Task 5.2.

Update Water Quality Management Plan. A-E will update the Water Quality Management Plan
(WQMP) for Type 1 Projects in accordance with the County of Orange Stormwater Requirements
Template including providing the applicable final checklists and attachments.

Update Construction Safety and Phasing Plan. A-E will update the CSPP and will incorporate
the County’s 90% review comments under Task 5.4.

Update Technical Specifications. A-E will develop the technical specifications and will
incorporate the County’s 90% review comments under Task 5.4. The specifications will include the
updates of the bid schedule. A-E will review the County’s Standard Contract Provisions and
General Conditions and provide comments for conflicts with the technical specifications.

Review Updated Cost Estimate. CMAR will update the probable construction cost with the
quantities and associated unit prices. A-E/Subconsultant will review the development of the
quantities and unit prices. Refer to Task 9.

Design Review Meeting. Within two (2) weeks of the submittal, A-E will meet with the County
to discuss the project and any comments. A-E will answer questions about the project design, and
document review comments in comment/resolution log.

Prepare Final Bid Documents. A-E will prepare the final (bid ready) Plans, Specifications, and
Estimate. A-E will incorporate the final review comments from the County and FAA and finalize
the bid documents.

Deliverables will include one (1) set of full-sized PDF drawings to the County with electronic
signature.

Preparation and Submission of FAA 7460. A-E will prepare and submit two (2) FAA 7460’s to
the OE/AAA website at the completion of design and at the beginning of construction.

Task 6.10 Preparation of Final SRM Documents. A-E will assist in preparing and reviewing the final SRM

TASK 7 —

Task 7.1

Task 7.2

report including verifying that stakeholder and SRM panel comments are incorporated into the final
document.

ELECTRICAL ENGINEERING — LEAN ENGINEERING

Field Investigation. LEAN will perform a detailed field investigation to confirm the locations of
the base cans, light fixtures, and cables. It is assumed that the work will be performed over two (2)
nights. Assume Airport maintenance will open/close light fixtures. Field investigation will also
include parts of Taxiway A, D and E outside the project work area.

30% Schematic Design. The following represents a brief description of the airfield electrical work
for the project along with some of the major items of work:

1. New Taxiway edge lighting along Taxiway A, D, and E pavement reconstruction area.
New Taxiway centerline lighting on Taxiway E including realignment of lead-off lights on
the runway.

3. New Taxiway edge lights at all intersections where the new pavements are being constructed.
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Task 7.3

Task 7.4

Task 7.5

Task 7.6

4. Install new airfield lighting cable, lights, and transformers in the pavement reconstruction
area.

5. Provide temporary lighting as required due to the multiple phasing.

6. Investigate and adjust the adjustment of any handholes in the area.

60% Design Development. Lean will provide the following elements for the 60% design.

General Notes/Symbols

Demo Plans

Area Plans

Vault Plan

AFL Circuit Map/Single Lines
AFL Signage Plan

AFL Sign Schedule

AFL Fixture Schedule

AFL Base Can Coordinates

10. Temporary Electrical Drawings
11. Vault Reflective Plans

12. Vault Single Lines

13. Voltage Drop Calculations

14. Specifications

15. Cost Estimate

16. Internal QC/QA.

17. Respond to Prime/Client comments
18. Design Report

WO RN =

90% Design Development. Lean will provide the following elements for the 60% design.

General Notes/Symbols

Demo Plans

Area Plans

Details

AFL Wiring Diagrams/Circuit Maps
AFL Base Can Coordinates
Temporary Electrical Drawings
Vault Reflective Plans

. Vault Single Lines

10. Specifications

11. Cost Estimate

12. Internal QC/QA

13. Respond to Prime/Client comments
14. Design Report

00N LR W

100% Final Construction Documents Submission. Lean will provide the following elements
for the 100% design.

1. Drawings

2. Specifications
3. Design Report
4. Estimate

Issue for Bid Thru Conformed Set. Lean will provide the following elements for the 100%
design.
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Task 7.7

Task 7.8

Drawings

Specifications

Design Report

Estimate

Attend pre-bid meeting

Response to questions from bidders
Prepare and issue addendums
Prepare and issue Conformed Set

S ARl

Meetings for Engineering Design. Subconsultant anticipates the following meetings:

1. Project Kickoff and weekly progress meetings (Assume 38 weeks at 1.5 hrs each)
2. Participate in 30%, 60%, 90% review meetings
3. Review meetings with Operations (8 mtgs)

Airspace Impacts and Aeronautical Data Assistance with Phased Reconstruction and
FAA/SMS Coordination

Analysis of Air Traffic and Flight Operations Impact:

Subconsultant will assist the A-E team to identify potential air traffic and flight operations impacts
associated with the phased reconstruction of Taxiways A, D and E. The purpose of this analysis
is to examine how specific aircraft operations, IFR effectiveness and overall arrival/departure
capacity may be affected by the phased construction design over the durations specified by the
team. This analysis may also reveal certain hazards that may need to be addressed during
subsequent SMS activities.

Subconsultant will use the analysis to create a ranking of phased reconstruction options that
impose the lowest overall impacts including information on anticipated number of flights,
destinations, type of operation and hazards. Subconsultant will then support A-E in presenting the
options, impacts and ranking to the airport, air carriers and FAA stakeholders.

Instrument procedure impacts will be analyzed by Subconsultant using GPD and TARGETS with
instrument approach and departure procedure information collected from FAA and rebuild within
Subconsultant's in-house systems.

Taxi time estimation will be performed using Subconsultant in-house GIS tools.

Aircraft performance impacts will be analyzed by LEAN using in-house aircraft performance
calculators (SCAP, Foreflight and Pacelab Mission Suite) combined with current and future
obstacle data available from JWA, ADIP/OAS and the OE/AAA portal.

All flight operations impact analysis will be performed for each month, over the 15-month calendar
year, with a detailed breakdown of potential impacts by hour.

All results will be presented via powerpoint/excel.

During the analysis of the phased Taxiways A, D, and E reconstruction designs, LEAN will
identify and create phased aeronautical data depictions intended for distribution to air carriers, 3rd
party aeronautical data providers and FAA stakeholders. This will include temporary airfield
depictions, operational notes, GIS, and ARINC-816/moving map display changes and supporting
NOTAMSs that may need to be issued by the airport.
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Task 7.9

Subconsultant will identify each rehabilitation project phase by its project/calendar duration, the
3rd party aeronautical data cycle(s) that the phase may fall into and the formal AIRAC cycle(s).
This will allow the project team to have the most accurate information for inclusion in the CSPP
and phasing outreach.

Subconsultant will work with A-E to refine and repurpose existing civil and electrical drawings
into graphical exhibits, powerpoint/PDF, and GIS capable information packages.

Coordination Meetings:

1. Phasing meeting review for airspace with Operations. Assume five (5) mtgs at 2-hours
each.

2. FAA, air carriers, and Stakeholder engagement meetings. Assume ten (10) mtgs at 2-
hours each)

3. Subconsultant will participate in the pre-SRA and SRM panel meetings as a Subject
Matter Expert (SME) for aeronautical data, instrument procedure and airspace changes.

Construction Administration (Assume 15 months Construction). Subconsultant will provide
construction support for the electrical design, which will include the following:

Nk W=

Review and response to shop drawings for Contractor’s Work

Review and responses to RFI

Construction Meetings (Assume 64 Meetings @ 2 hr each, as required)
Prepare and issue Field Directives

Airline Outreach During Construction

Jeppesen, Lido, Charting, and FAA Coordination During Construction
Prepare and issue As-built Drawings

TASK 8 — AIRFIELD MODELING

Task 8.1

Data collection, review, and analysis. This task consists of Subconsultant to perform data
gathering, assumptions and demand documentation, an essential part of simulation modeling and
analyses. The Methods, Assumptions, and Performance Specifications (MAPS) document will be
reviewed with SNA staff to ensure consensus. Subconsultant will review the provided airfield
layouts with the relocated taxiway and any available design day flight schedules.

1.
2.

Meet with stakeholders to discuss overall project approach, concerns and evaluation criteria.
Collect data on-site from air traffic control tower (or other local observational location) on
runway interoperation times, runway occupancies and landing roll times/lengths, taxispeeds,
and taxiflows.

Obtain and review available information, including such items as the current master plan,
airfield layout CAD diagrams, drawings, aircraft parking, current year average day peak
month (ADPM) flight schedule with matched arrivals-departures, and any available demand
forecasts.

Analyze collected data to determine values and statistical distributions that represent actual
operations at SNA.

Summarize all data, demand, drawings, performance metrics, and other information in the
Methods, Assumptions, and Performance Specifications (MAPS) document. Document will
be provided to SNA for review. After review, Subconsultant will update the MAPS document
to reflect model parameter consensus.

A summary report will also be provided that summaries the results from the modeling
including findings and recommendations.
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Task 8.2

Task 8.3

Task 8.4

Task 8.5

Task 8.6

Task 8.7

7. A presentation will be conducted and draft copies of the deliverables will be submitted to the
County for review.
8. After County review comments are addressed, the final deliverables will be provided.

Deliverables: MAPS document and summary report

Develop Traffic Demand Schedules. This task consists of developing the daily demand file
representing an average-day peak month for two traffic demand levels, including a base year (for
calibration) and one future level expected to be 2024 (when the reconstruction will occur).

1. Determine peaking characteristics for forecast traffic growth. We assume the forecast includes
fleet mix, as well as flight operations counts for both ADPM and peak hour.

2. Format base year ADPM schedule into the model input required for SIMMOD.

3. Develop the 24-hour daily SIMMOD input schedules. This will be documented in the MAPS
(see Task 8.1).

Develop and Calibrate SIMMOD Model. A simulation model will be developed which
represents the SNA airfield in south flow in good-weather conditions and also Santa Ana wind
conditions with northerly arrivals and departures.

1. Using the approved assumptions from Task 8.1, develop the base SIMMOD model of the
existing airfield, consisting of runway, taxiways, and ramp parking positions.

2. The base airspace model will be of the existing final approach paths and initial departure
headings and training/touch-and-go patterns.

3. Use the information obtained from Task 8.1 to add detail to the model to reflect local
operations and south-flow procedures.

4. The simulation model will be calibrated to the conditions observed during the data collection
task. Run at least ten iterations of the baseline model. Analyze simulation output such as
delays, taxi times, and hourly operations counts. Compare simulation output with collected
data to calibrate the model. Review animation to ensure accurate traffic flows.

5. Run simulation model in south flow to obtain baseline flight statistics for the two operating
scenarios.

Analyze airfield with proposed Taxiway A. Modify the calibrated model to include the relocated
Taxiway A. The simulation model will be run for at least 10 iterations, or representative days, for
south flow. Statistical output will be analyzed and summarized.

Analyze up to six construction phases. For budgeting purposes, based on the size and complexity
of the project, Subconsultant will analyze up to six (6) major construction phases. Details will
include taxiway closures and routings to/from the runway for arrivals and departures. The
simulation model will be run for at least Ten (10) iterations, or representative days, for north and
south flow. Statistical output will be analyzed and summarized.

Prepare findings memo. The study findings and recommendations regarding the proposed
taxiway relocation and construction phases will be documented in a report and presented to the
design team.

Deliverable: Draft findings memo
Present findings. The study findings and recommendations from the findings memo will be

presented on-site to SNA staff. Following the presentation, Subconsultant will update and finalize
the findings memo.
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Deliverable: Final findings memo

TASK 9 — COST ESTIMATING AND SCHEDULING SERVICES DURING DESIGN —

Task 9.1

Task 9.2

Cost Estimating During Design. Subconsultant will review the CMAR’s cost estimate for the
following design levels: 30%, 60%, and 90% Design. This also includes participation in
reconciliation meetings with the CMAR at each design phase, which is assumed to be 16 hours for
each of the 3 project milestones.

Scheduling Support During Design. Subconsultant will review and validate the CMAR
construction baseline schedule and provide 4 reviews and updates during the design phase.

TASK 10 - TOPOGRAPHIC SURVEY

Task 10.1 Topographic Survey. OCPW Survey will perform Conventional ground survey methods that will

Task 10.2

be utilized to collect sufficient topographic data within the project limits on a 25° grid defined
above to develop a digital terrain model and support the design of the proposed taxiway. The
topographic data may include curb and gutter, flowlines, concrete and pavement, centerline and
edge of existing runway and taxiway, edge of apron, striping (runway, taxiway, apron, vehicle
service road, aircraft parking), building corners, driveways, surface visible utility features (meters,
cabinets, pull boxes, manholes, catch basins, etc.), drainage and sewer inverts, runway/ taxiway
centerline and edge lighting, airfield signage, and other surface visible features within the limits.
The topographic survey data will be downloaded, processed, and tied to the horizontal and vertical
control established for this project. A digital terrain model will be created from the topographic
survey data. The final deliverables will include the topographic data mapped in AutoCAD Civil3D
at a scale and contour interval to meet the needs of the design engineer. A hard copy will be signed
and sealed by a California Professional Land Surveyor.

Prepare field notes for storm appurtenances which can readily and safely be opened using common
hand tools, including storm drain manholes, catch basins, and sanitary sewer manholes. A sketch
showing the type of utility, unique identification code, rim and invert elevations, pipe sizes and
directions, and other pertinent information will be prepared for each of these types of safely
accessible utilities.

Deliverables: Topographic Survey in CAD

Horizontal and Vertical Control Surveys. OCPW Survey will provide horizontal and vertical
project control to support the entirety of the project, including but not limited to, topographic
surveys, utility surveys and construction layout. The survey control will be tied horizontally and
vertically North American Datum of 1983 (NAD&3), California Coordinate System, Zone 6 Epoch
2017.50 coordinates and North American Vertical Datum of 1988 (NAVDSS).

Assumptions:

Surveyor will provide horizontal and vertical datums such that construction survey can tie into
previously established survey control.

Deliverables:
Survey Control Drawing signed and stamped by a Licensed Land Surveyor. This may include a

GIS Webmap displaying the location of the control along with monument descriptions, northing,
easting, and elevations.
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TASK 11 - GEOTECHNICAL INVESTIGATION

Task 11.1

Task 11.2

Task 11.3

Task 11.4

Task 11.5

Task 11.6

Task 11.7

Task 11.8

Data Review and Underground Service Alert (USA) Notification. Subconsultant will attend
project kick-off meeting. Review previously collected geotechnical data and project and
underground utility information provided. Coordinate aircraft operations area (AOA) access for
Task 1 and Task 2 services with SNA Operations. Mark boring locations in the field and contact
USA.

Geophysical Survey. Perform a geophysical survey to help check Task 11.3 locations for
underground utilities. Subconsultant will obtain all necessary permits and can provide a copy to
the County.

Subsurface Exploration. Drill 14 borings along the proposed taxiway alignment and 20 borings
for the proposed apron improvements, each approximately 10 feet deep. Perform dual-mass
dynamic cone penetration (DCP) tests in 10 to 12 of the borings. Backfill borings with approved
materials including bentonite, grout, or other approved materials. Patch paved surfaces.

Core the existing pavement at approximately 12 locations along and/or adjacent to other existing
taxiways that will be affected by the proposed improvement. At each coring location, use a hand
auger to evaluate the thickness of the underlying base material to a maximum depth of 12 inches
below the bottom of the pavement. Backfill the hand augers with pea gravel. Patch paved surfaces
with rapid set concrete dyed black.

1. Paved surfaces will be patched with rapid-set concrete.
2. Coring and subsurface exploration will be performed at night.
3. Hazardous materials will not be encountered during the subsurface evaluation.

Perform six (6) hollow-stem auger borings in existing infield areas, each approximately five (5)
feet deep. Convert the borings to percolation tests wells and perform percolation tests. Upon
completion of percolation testing, remove wells and backfill borings.

Investigation Derived Waste (IDW) Characterization. Temporarily store the IDW generated
during borings on-site during laboratory characterization. Dispose of the IDW.

Laboratory Testing. Perform 102 moisture content/dry density, 40 index test (particle size
analysis - #200 sieve, or Atterberg limits), 4 expansion index, 8 compaction, 8 CBR, 6 soil-lime
proportion, and 8 corrosion (e.g., soluble sulfate, soluble chloride, pH, and resistivity) tests.

Environmental Laboratory Testing. Collect one subsample from each of the borings within the
portion of the soil profile that will most likely be disturbed during construction (i.e., upper 5 feet
of subgrade soils). Perform laboratory testing to screen the subsamples (34 total) for Title 22
metals, TPH, and VOCs. Incorporate results into the report.

Analysis and Reporting. Provide a draft report with conclusions and recommendations regarding
earthwork/grading, aircraft pavement subgrade supporting capacity design parameters,
preliminary chemical (i.e., lime and/or cement) and mechanical subgrade stabilization, and
corrosion potential. Finalize report based on comments generated during review by County of
Orange.

Meetings and Consultation. Attend project team meetings and provide consultation.

TASK 12 — NON-DESTRUCTIVE PAVEMENT TESTING — ARA
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Task 12.1

Task 12.2

Non-destructive Pavement Testing. ARA will provide non-destructive pavement testing using a
Heavy Weight Deflectometer (HWD) system, and pavement layer thicknesses will be estimated
using a Ground Penetrating Radar (GPR) system. The following number of test points is assumed:

Length

Width Offset Test Spacing Test # of Tests GPR Length
Feature (ft) (ft) Surface (ft) () Lines Points (mi)
Taxiway A | 2700 | 50 | AC 10 | 50 | 2 | 108 l 1.02

TaxiwayH | 860 | 50 | AC 10 | 50 35 0.33

Taxiway D 280 50 AC 10 257 23 0.11

TaxiwayE | 450 | S0 | AC | 10 | 25 | 1 36 0.17
Total HWD Test Points and GPR Length I 202 1.63 ]

NN N

At each test location, the HWD will apply three load drops (load levels to be determined after a
review of the design aircraft mix, gear configuration and loads). In addition to the load-deflection
data, the HWD records surface temperature, station, and GPS coordinates. The HWD testing
locations will be staggered across test lines to maximize coverage.

Back calculation of the pavement layer moduli will be performed using ELMOD (Evaluation of
Layer Moduli and Overlay Design) software that can provide back calculated layer moduli and
structural overlay requirements required over the design/analysis period. The layer moduli provide
an indication of material condition in the pavement structure.

For every HWD test point collected along an airport feature, ARA will calculate the layer moduli
using ELMOD. The average layer moduli will be used as an input into FAARFIELD to determine
the remaining life and the overlay requirements for the provided traffic mix over the analysis
period. In addition, the ACR/PCR analysis using FAARFIELD will be performed in accordance
with the FAA circular(s). ARA’s analysis results will be included in the final report.

ARA will also perform a limited survey of the pavement surface through digital photographs that
are automatically collected at a pre-set interval (typically 25-ft). The photos will show the
condition of the pavement during HWD testing. If the HWD testing is performed at night, then
we will collect the pavement images during the day if possible.

Thickness information will be collected continuously with the GPR. The GPR works by emitting
a series of radar waves to the pavement structure while the vehicle is traveling at traffic speed and
collects the dielectric constants of the underlying structure. The GPR data will be analyzed using
RADAN 7 software package to estimate the dielectric properties of the pavement and determine
the layer thicknesses. The resulting correlated dielectric constants are then filtered to determine
pavement thicknesses and types. The results must be calibrated through pavement cores at selected
locations.

Pavement Structural Evaluation. ARA will provide pavement structural evaluation which will
include the following activities:

Perform nondestructive deflection testing on the airport features using ARA’s HWD.
Determine existing pavement layer thicknesses using ARA’s GPR, optional.

Recommend location for pavement coring for GPR calibration, optional.

Determine back-calculated layer moduli.

Determine the bearing capacity and remaining life using the FAA FAARFIELD software.
Determine the Aircraft Classification Rating/Pavement Classification Rating (ACR/PCR)
using the FAA FAARFIELD software.

7. Provide a report that details the analyses results.

A e
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TASK 13 — SRM FACILITATION

Task 13.1 Project Management, logistics, and planning. This task involves the overall management,
project planning, and preparation for meetings for tasks to provide compliance with the scope of
services, schedule, and coordination of the project with the County.

Task 13.2 Project background, alternatives, and prior documentation review. Meet via virtual
conference call with the County and internal stakeholders:

1. Discuss the overall project

2. Review project design and phasing documents including drawings, designs, and stakeholders
(operators) for Safety Risk Management Panel (SRMP) participation Confirm established risk
matrix and definitions for severity and likelihood

3. Identify required documentation and/or information needed in advance of the SRMP

4. Identify appropriate members for SRMP of Subject Matter Experts (SME), and SRMP panel
members.

Task 13.3 Prepare for and facilitate preliminary safety risk assessment (Pre-SRA). Subconsultant will
assist A-E in the preparation of a pre-SRA for project sponsor approval for graphics, drawings, or
photos necessary to illustrate the project or proposed system change to be analyzed.

1. Prepare and send Airport Team, Air Traffic, and other key stakeholder invite; the Pre-SRA is
intended to identify possible hazards and scenarios for SRMP exhibit and research purposes.
Attendees for the Pre-SRA will ensure SRMP will have required documentation for risk-based
decision making

2. Prepare draft and final exhibits

3. Prepare draft and final presentation

4. Identify hazards and existing or planned controls and create draft hazard list for review

5. Facilitate Pre-SRA session (anticipate 4 hours) with airport and A-E team to review
information (for accuracy)

6. Capture action items (as needed)

7. Update hazard worksheet (as needed)

8. Refine or revise exhibits for SRMP (as needed)

Task 13.4 Prepare for and facilitate Safety Risk Management Panel (SRMP). The SRMP will be
conducted in accord with accepted SMS established processes and procedures:

1. Draft invitation and SRMP packet for invitation

2. Prepare SRMP stakeholder invite for approval, send invitation, and track RSVP status

3. Complete draft and final exhibits and presentation using Pre-SRA documentation

4. Complete a draft hazard and control worksheet using Pre-SRA documentation

5. Set up and facilitate SRMP dry run with A-E anticipate 1 hour

6. Prepare SRMP day of meeting files, location, handouts, etc.

7. Facilitate SRMP session (anticipate 4 to 6 hours depending on Pre-SRA findings)

8. Capture action items

9. Close out SRMP meeting and confirm next steps including SRMP Report schedule

Task 13.5 Complete SRM Panel Report including FAA Signatures. Upon completion of the SRMP,
Subconsultant will develop a draft report detailing the SRMP results. The report will be provided
to the design team and SRM panel members for review and approval prior to finalizing.
Subconsultant will take any comments from the project sponsor and SRMP members and
incorporate those into the final SRMP report and acquire final signatures.

1. Compile meeting notes
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2. Author Draft SRMP Report and update associated documents (hazard worksheet, exhibits,
etc.)

3. Submit to A-E /Airport for initial review

4. Complete edits and submit to SRMP participants for review

5. Integrate comments, review with A-E /Airport and complete Final SRMP Report

TASK 14 — BID PHASE

Task 14.1

Task 14.2

Task 14.3

Attend Pre-Bid Conference. A-E will attend the pre-bid conference to assist the County in
responding to bidder’s questions.

Issue Clarifications / Addenda. A-E will provide written responses to bidder’s questions as
requested by the County and prepare any required addenda showing revision of the scope of work.

Bids Review and Recommend Award / Prepare Conformed Drawings and Specifications. It
is assumed that CMAR will review the bids submitted, provide bid tabulation, provide comments
and recommendation of award to the County. A-E will assist the County in the review of the
recommendations.

A-E will also prepare a conformed set of drawings and specifications, and incorporate any
addendums issued during bidding.

TASK 15 — CONSTRUCTION PHASE

Task 15.1

Task 15.2

Task 15.3

Task 15.4

Task 15.5

Attend Pre-Construction and Kick-off Meetings. A-E will participate in person for the Pre-
Construction Conference and the Construction Kick-off Meeting. Assume total of two (2)
meetings. Agenda provided by Others. A-E will take meeting notes and provide to the County.

Attend Weekly Construction Meetings. A-E will participate in person for weekly progress
construction meetings with the CMAR and Contractor. Assume 2.5 hours per meeting for 64
meetings (15 months). A-E will take meeting notes and provide to the County.

Construction Observation Site Visits. Perform periodic site visits to monitor the construction
progress and observe for general conformance with the contract documents. After each site visit,
A-E will prepare and submit a field report documenting any substandard work, deficiencies,
corrective actions, and contractual measures to resolve any issues.

Upon completion of construction, A-E will also participate a final site visit and provide the CM
team with a punch list of items to be corrected prior to final acceptance of the project.

Assume twenty-five (25) site observations trips and one (1) final inspection trip (Total of 26 trips)
with further trips as needed and upon mutual agreement.

Responses to Submittals and RFI’s. For budgeting purposes, based on the size and complexity
of the project, A-E has assumed responses to forty (40) submittals and fifty (50) RFI’s, but A-E
will respond to all valid and reasonable submittals and RFI’s. In addition, A-E reserves the right
to request for additional budget if submittals and RFI’s are items not related to the current Scope
of Services for the project.

Preparation and Issuance of Bulletins. A-E will provide interpretation and clarification of
contract drawings, revise drawings and issue bulletin drawings when required. Assume issuance
of three (3) bulletins.
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Task 15.6

Task 15.7

Task 15.8

Review Change Orders. A-E will review change order requests (COR) and confirm that the scope
is accurate, that the work is required as part of the project, and that the scope was not included in
the Construction Documents before the award of contract was issued to the Contractor.

A-E will also review the quantities of materials, cost of materials and wage rates for accuracy and
general acceptability. For budgeting purposes, based on the size and complexity of the project, A-
E has assumed review of eight (8) change order requests, but reserves the right to request for
additional budget if change order requests are for items not related to the current Scope of Services
for the project.

Prepare Record Drawings. A-E will prepare Record Drawings based on the Contractor’s as-built
mark-ups. A-E will perform a review of the as-built mark-ups, but it is assumed the CMAR will
review the as-built mark-ups for accuracy prior to submitting to A-E. Prior to preparing the Record
Drawings, A-E will also review change orders, RFI responses, and submittal to completeness of
the as-built mark-ups. The Record Drawings will be prepared using the design drawings as the
base and incorporating changes that were performed during construction.

Assume: The CMAR will perform a review for the completeness and accuracy of the as-built
mark-ups prior to submitting to A-E.

Deliverables will include one (1) set of full-sized PDF Record Drawings and electronic AutoCAD
files to the County.

Update of the Airport Layout Plan. A-E will update the Airport Layout Plan based on the Record
Drawings and resubmit to FAA for approval.

Deliverables will include a PDF of the updated ALP.

TASK 16 — COST ESTIMATING AND SCHEDULING SERVICES DURING CONSTRUCTION

Task 16.1

Task 16.2

Cost Estimating During Construction. Subconsultant will provide reviews of the CMAR’s
construction change orders including participation in reconciliation meetings with the CMAR.

For budgeting purposes, based on the size and complexity of the project, A-E has assumed 290
hours over 15 months of construction.

Scheduling Support During Construction. Subconsultant will review the CMAR’s CPM
Baseline Schedule, prepare report and make recommendations for the Construction Schedule
During Construction Phase (15 Months).

For budgeting purposes, based on the size and complexity of the project, A-E has assumed 285
hours over 15 months of construction.

TASK 17 - REMEDIATION OF SOILS

Task 17.1 Remediation of Soils. A-E will provide as-needed soils investigation, testing, and design of soils
remediation if contaminated material is encountered or suspected by the County. This Allowance
task will be performed on a Time and Material basis, and A-E will be required to obtain specific
County authorization before proceeding with any work.

A. Design Schedule:
1. Issuance of NTP date (The anticipated NTP date to be determined)
2. Submit 30% schematic design— 9 weeks after NTP
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10.
11.
12.

13.
14.

15.
16.

17.
18.
19.
20.
21.

22.
23.

24.
25.

26.

Submit 60% design development — 18 weeks after NTP

Submit 90% design development — 26 weeks after NTP

Submit 100% / Final construction documents submittal — 30 weeks after NTP
Bid Document submittal — 32 weeks after NTP

Assumptions / Exclusions

The County will provide A-E with a utility base map of the airport which shows the existing
locations of known underground utilities.

It is assumed that the CMAR will be responsible for all subsurface utility locating and perform
potholing of underground utilities.

The County can provide surveying services to locate all utilities that are exposed or installed
with reasonable notification.

OCPW Survey will provide the topographic survey and survey control for the project.

With assistance from the County, A-E will develop the aircraft fleet mix and traffic volumes
for the pavement design including any new aircraft types or services anticipated at the airport.
Assume Construction Manager At Risk (CMAR) will provide cost estimating and construction
scheduling to A-E based on the construction phasing plans.

County will prepare the Special Conditions and General Conditions of the specifications. A-
E will review for compliance with the technical specifications.

Environmental engineering and mitigation is not included.

Permitting is not included. A-E ’s deliverables will be reviewed by the County’s 3™ party
consultant.

Assume site has no contaminated soils.

Removal or remediation of contaminated soils is not included.

A-E will prepare a conceptual SWPPP. It is assumed the Contractor will finalize the SWPPP
and obtain the NOI and any necessary permits.

Excludes improvements for westside vehicle service road.

Assumed design duration is eight (8) months. Assume construction duration is 15 months.
Post construction services duration is two (2) months.

Pre-SRA and SRMP sessions to be conducted onsite

If hybrid meetings are proposed (both onsite and virtual participants), costs may be adjusted
to reflect the change. If one or more virtual meetings (Pre-SRA or SRMP) are proposed, costs
may also need to be adjusted to reflect the change.

County to participate in planning and practice sessions for the SRMP.

A-E to provide technical and action notes during the Pre-SRA and SRMP sessions

County to provide SAS signatures in a timely manner for FAA SRMP compliance and
schedule management.

Assumed Final Construction Report will be provided by the County’s Construction
Management Team (CM).

During the construction period, assume the County’s CM will facilitate weekly construction
meetings.

Material testing and QA surveys will be provided by Others

Excludes publish outreach or public affairs. A-E will assist in preparing exhibit for County
staff for these meetings

No other services are assumed beyond what is defined in this Scope of Work.

Consultant shall have no responsibility for (i) construction means, methods, techniques, or
sequences; (ii) for the direction of Contractors’ personnel; (iii) selection of construction
equipment; (iv) coordination of Contractors’ work; (v) for placing into operation any plant
or equipment; or (vi) for Contractors’ failure to perform the work in accordance with any
applicable construction contract.

Consultant shall not be responsible for Owner's pre-existing site conditions or the
aggravation of those preexisting site conditions to the extent not caused by the negligence
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or willful misconduct of Consultant. Consultant shall not be responsible for inspecting,
observing, reporting or correcting health or safety conditions or deficiencies of Owner,
Contractors or others at the project site (“Project Site”) other than Consultant’s employees,
subconsultants and vendors. So as not to discourage Consultant from voluntarily addressing
health or safety issues while at the Project Site, in the event Consultant does identify such
issues by making observations, reports, suggestions or otherwise, Consultant shall have no
authority to direct the actions of others not under Consultant’s responsibility and control and
shall have no liability, responsibility, or affirmative duty arising on account of Consultant’s
actions or forbearance.

27. Notwithstanding anything contained in this Agreement, Consultant shall have no
responsibility for the discovery, presence, handling, removal, transportation, storage or
disposal of, or exposure of persons to hazardous materials in any form related to the Project.

28. Consultant shall perform the Scope of Services in accordance with the degree of professional
skill, quality and care ordinarily exercised by members of the same profession currently
practicing in the same locality under comparable circumstances and as expeditiously as is
consistent with professional skill and the orderly progress of the Project.
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ATTACHMENT B: COST/COMPENSATION

I. COMPENSATION: This is a time and materials Contract between County and A-E for JWA Taxiways A, D,
and E Reconstruction as set forth in Attachment A, “Scope of Work.”

A-E agrees to accept the specified compensation as set forth in this Contract as full remuneration for
performing all services and furnishing all staffing, labor, vehicles, equipment, tools, materials, overhead,
travel, etc. required, for any reasonably unforeseen difficulties which may arise or be encountered in the
execution of the services until acceptance, for risks connected with the services, and for performance by A-E
of all its duties and obligations hereunder. A-E shall only be compensated as set forth herein below for work
performed in accordance with the Scope of Work. County shall have no obligation to pay any sum in excess
of the amount specified in Article 1.4 of the Contract unless authorized by amendment in accordance
with Paragraphs 6.3 and 6.19 of the County Contract Terms and Conditions.

II. PRICING: Payment shall be made in accordance with the provisions of this Contract. Partial progress
payments may be allowed at the discretion of the County Project Manager. Payment shall be as follows:

1. Classification Rates:

AECOM TECHNICAL SERVICES, INC.

Classification Titles Hourly Rate
Principal in Charge $330.00
QA/QC Manager $267.00
Sr. Project Manager $283.00
Sr. Technical Lead $247.00
Civil Engineer III $215.00
Civil Engineer 11 $184.00
Civil Engineer I $152.00
Jr. Engineer I1 $128.00
Jr. Engineer $103.00
Sr. Designer / CAD Designer $120.00
Project Planner 11T $215.00
Project Controls $120.00
Project Administrator $103.00

*Lean Technology Corporation
Electrical Engineering

Classification Titles Hourly Rate
Project Manager/Principal $330.75
Chief Aerospace Engineer $330.75
Sr. Power Engineer $228.78
Sr. Aeronautical/Electrical Engineer $201.12
Sr. Electrical Engineer $201.12
Engineer I11 $154.94
Engineer I1 $125.70
Engineer I $105.62
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*Transolutions, LLC
Airfield Modeling
Classification Titles Hourly Rate
Managing Principal $309.49
Director $245.07
Managing Associate $202.49
Senior Associate $175.05
Associate $145.28
Analyst $105.01
*Lenax Construction Services Inc.
Cost Estimating and Scheduling Services
Classification Titles Hourly Rate
Sr. Lead Estimator $ 250.16
Sr. MEP Estimator $ 220.00
Sr. Estimator $ 190.00
General Estimator $ 160.00
Sr. Scheduler $ 225.00
Scheduler $ 175.00
*Diaz Consultants, Inc.
Geotechnical Investigation
Classification Titles Hourly Rate
Principal $ 323.00
Associate I1 $ 254.00
Associate | $ 240.00
Senior $ 218.00
Project 11 $ 176.00
Project 1 $ 144.00
Staff II $ 125.00
Staff'1 $ 120.00
Prevailing Wage I1 $ 215.00
Prevailing Wage | $ 187.00
CADD $ 100.00
Word Processor $ 129.00
Technical Editor $ 147.00
*Applied Research Associates, Inc.
Non-Destructive Pavement Testing

Classification Titles Hourly Rate
Principal Subject Matter Expert $ 326.00
Principal Program Director § 272.00
Principal Technical Professional 2 $§ 249.00
Principal Technical Professional 1 § 205.00
Senior Technical Professional 2 $ 178.00
Senior Technical Professional 1 $ 155.00
Staff Technical Professional 2 $ 130.00
Staff Technical Professional 1 $ 105.00
Junior Technical Professional $ 92.00
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Lead Technician $ 127.00

Senior Technician $  94.00

Staff Technician $ 67.00

Junior Technician/Aide $ 59.00

Senior Operations Manager $ 234.00

Operations Manager § 158.00

Principal Professional Support $§ 141.00

Senior Professional Support $ 118.00

Staff Professional Support $ 97.00

Junior Professional Support § 86.00

Administrative Support 2 § 70.00

Administrative Support 1 § 65.00

*Landry Consulting, LLC
SRM Facilitation
Classification Titles Hourly Rate
Project Manager/SA Facilitator $211.56

I11.

Iv.

VI.

Note: County will not pay A-E more than the listed amount for Sub-Contractor work, regardless of any
agreement between the A-E and their Sub-Contractor. Sub-Contractor rates are listed for convenience only.

Note: Construction-related work performed under A-E service contracts may meet the definition of “public
work™ under Labor Code § 1720 et seq. “Construction” includes work performed during the design and
preconstruction phases of construction, including, but not limited to, inspection and land surveying work, and
work performed during the postconstruction phases of construction, including, but not limited to, all cleanup
work at the jobsite. See Labor Code § 1720. Contracts for A-E services shall mandate that prevailing wages
be paid where mandated by law.

PRICE INCREASES/DECREASES: No billing rate increases will be permitted during the first 36 months of this
Contract. All price decreases will automatically be extended to County.

FIRM DISCOUNT AND PRICING STRUCTURE: A-E guarantees that prices quoted are equal to or less than prices
quoted to any other local, State or Federal government entity for services of equal or lesser scope. A-E agrees
that no price increases shall be passed along to County during the term of this Contract not otherwise specified
and provided for within this Contract.

A-E’S EXPENSE: A-E will be responsible for all costs related to photo copying, telephone communications
and fax communications while on County sites during the performance of work and services under this
Contract.

REIMBURSABLE ITEMS: Reimbursable items are non-salary items that are not included in the Scope of Work
but necessary for completion of the work and must be authorized in advance by the County Project Manager.
A-E may be entitled to reimbursement for the following, upon prior approval by County:

1) The actual costs of special equipment to be rented, leased or purchased by A-E for use exclusively in the
performance of the Scope of Services, to the extent such rental, lease, purchase and costs have been
approved in writing by the County Project Manager.

2) Printing expenses paid to outside contractors; to the extent such contractors and reproduction rates have
been approved by the County Project Manager.
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VIL

3) Other actual costs and/or payments specifically approved and authorized in writing by the County Project
Manager and actually incurred by A-E in performance of this Contract.

4) Travel costs shall only be reimbursed if approved in advance in writing by County Project Manager and
are subject to the following restrictions:

a. Reimbursement of mileage for the business use of a personal vehicle during the conduct of
business within the Scope of Services of this Contract shall be based on the Internal Revenue
Service Standard Mileage Rate in effect at the time. Mileage between the A-E’s “Home Based”
office location and County location, as well as mileage within County property will not be
reimbursed.

5) Cost of “Home Based” Xerox copies, faxes, and other supplies and materials associated with them will not
be reimbursed.

6) Cost of cellular phones, cell phone usage plans and usage minutes, and other mobile communication
devices will not be reimbursed.

7) All reimbursable expenses must be itemized on A-E invoice(s) and documented with receipts. Receipts for
reimbursable expenses must be submitted with all A-E invoices. Invoices for reimbursable expenses
without back-up receipts will not be paid. A-E is responsible for submitting reimbursable invoices in a
format that is acceptable to the County. Reimbursable items shall be charged at cost. Any third-party or
subcontractor services shall also be charged at cost; no mark-ups will be allowed.

PAYMENT TERMS: Invoices are to be submitted in monthly arrears, after services have been completed, to the
address specified below. Payment will be net thirty (30) days after receipt of an invoice in a format acceptable
to the County, as applicable. Invoices shall be verified and approved by County and subject to routine
processing requirements. The responsibility for providing an acceptable invoice to County for payment rests
with A-E. Incomplete or incorrect invoices are not acceptable and will be returned to the A-E for correction.

Billing shall cover services and/or goods not previously invoiced. The A-E shall reimburse the County for any
monies paid to the A-E for goods or services not provided or when goods or services do not meet the Contract
requirements.

Payments made by County shall not preclude the right of County from thereafter disputing any items or services
involved or billed under this Contract and shall not be construed as acceptance of any part of the goods or
services.

VIII. INVOICING INSTRUCTIONS: The A-E will provide an invoice on the A-E’s letterhead. Each invoice will
have a unique number and will include the following information:

A. A-E’s name and address

A-E’s remittance address, if different from (A), above
Name of County agency/department

Delivery/service address

Contract number

Service Period (month, etc.)

Description of Services

TOTmO0w

Names of staff who performed services and dates services were provide and number of
hours

Total
Taxpayer ID number

—~ =
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Invoices and support documentation are to be forwarded to:

County of Orange, Public Works
ATTN: Accounts Payable

601 N. Ross Street

Santa Ana, CA 92701

Project Manager: John Pape

A-E has the option of receiving payment directly to their bank account via an Electronic Fund Transfer (EFT)
process in lieu of a check payment. Payment made via EFT will also receive Electronic Remittance Advice
with the payment details via email. An email address will need to be provided to the County via an EFT
Authorization Form. To request a form, please contact the DPA.
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ATTACHMENT C: STAFFING PLAN

(Complete and submit as #2. A.1., in Part 3 of Section II “Response Requirements”)

1. A-E KEY PERSONNEL

Licenses/
Name Classification/ Years of Years with Certifications
Designation Experience Current Firm (include license
number)
PE (Civil), CA
#69209, HI
. #17779
Duke Young Project Manager 21 21 AECOM Certified
Project
Manager
Proicct Principal Professional Civil
Matt Ulukaya roject Frincipa 37 32 Engineer, CA
#45347
Airfield Civil Professional Civil
John Behzadi Engineering 40 25 Engineer, CA
#37687
Airfield Electrical .
. Professional
Engineer Electrical
Doron Lean (Lean Technology 25 25 . A
Corporation) Engincer, C
P #19808
. Professional Civil
Hao Tu Airfield Geometry 9 4 Engineer, CA
#89069
Airspace & Flight
Paul Hannah Operations 22 8
Project
SRM Panel Management
Joanne Landry Facilitator 14 14 Professional
#1321400E1
Airfield Traffic
Belinda Hargrove Simulations 25 24
Alternative
. Delivery Specialist
Nate Smith (CMAR) 24 12
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Planning Lead

Geoffrey Gindhart 25 15

Professional Civil
Jeffrey Warkoski QA/QC Manager 35 4 Engineer, CA
#73364

A-E understands that the personnel represented as assigned to the Contract must remain working on the
Contract throughout the duration of the Contract unless otherwise requested or approved by the County.
Substitution or addition of A-E’s key personnel in any given category or classification shall be allowed only
with prior written approval of the County’s Project Manager. Note: The written approval of substituted A-E
Key Personnel is for departmental use only and shall not be used for auditing purposes outside OC Public
Works or other County department.

A-E may reserve the right to involve other A-E personnel, as their services are required. The specific
individuals will be assigned based on the need and timing of the service/classification required. Assignment of
additional key personnel shall be subject to County Project Manager written approval. Note: The written
approval of additional A-E Key Personnel is for departmental use only and shall not be used for auditing
purposes outside OC Public Works or other County Department. County reserves the right to have any A-E
personnel removed from providing services to County under this Contract. County is not required to provide
any reason for the request for removal of any A-E personnel.
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2. SUBCONSULTANT(S) (IF APPLICABLE)

Listed below are subconsultant(s) anticipated by A-E to perform services specified in Attachment A. Deletion, substitution, or addition of A-E’s
subconsultant(s) in any given project function shall be allowed only with prior written approval of the County Project Manager.

2198302

Corporate Contact Project DBE Rfcr;ssts DVBE SBA
p Function Contractor DIR If Yes, enter p Age of Firm | If Yes, enter | If Yes, enter
Name & Local Office Name & s s . q q Category
Corporate Address* Telephone (Division of License Registration DBE (Table 1 (Years) DVBE DUNNS
p P Work/Trade Number Number Certification Certification | Certification
Address Number below)
) Number Number Number
Applied
Research
Associates,
Inc.
4300 San Chels6t151 St‘St Dr. Alvaro Pavement
Mateo Blvd., ut ot Ulloa, (217) ven N/A 1000041345 N/A 7 44 N/A N/A
. Ventura, CA Testing
NE, Suite A- 356-4500
93001
220,
Albuquerque,
NM 87110-
1295
Diaz
Consultants, |y ¢y ¢ 174 .
Inc. Strect Clint I. Isa Geotechnical
1616 E. 17th ree 714-245- cotechmea N/A 1000009311 | DBE #20160 4 29 N/A 80-880-2649
Santa Ana, Engineering
Street 2920
CA 92705
Santa Ana,
CA 92705
Guida
Surveying, 220 Bernie .
Inc. Professional
270 Commerce, Mclnally, Land
Ste 150 PLS . N/A 1000006862 SBE #26277 7 27 N/A 94-967-5631
Commerce, . Surveying
Ste 150 Irvine, CA 949-777- Services
Irvine, CA 92602 2000
92602
Page 57 of 62

V Juswiyoeny



County of Orange, OC Public Works

AECOM Technical Services, Inc.

DocuSign Envelope ID: D506BF11-60FE-4D2D-AFCF-69140B3BAD1F

MA-080-24010110

2198302

Landry
Consulting,
LLC Joanne M OM\:]VIBE -
3801 N/A Landry SRM Panel N/A N/A D2F0020515 15 N/A 834602125
Edgewood 206-714- Facilitation CA DBE:
Dr. 7663 43237 ’
Vancouver,
WA 98661
Lean Technol 07-990-0172
ogy Corporati . Doron Lean, Small
on ggrl;ng;?gg PE Airfield WMBE Business
20 Executive Ir i,ne CA 310-310- Lighting & N/A 1000049361 #20001165 19 N/A (Ca. Dept of
Park, Ste 155 V92 ol 5912 NAVAIDs General
Irvine, CA Svces):
92614 2008138
Lenax
g;g?ér;c?gél 3700 Yelena Cost
370 (’) ’ Wilshire Zeetser, Estimating
o Blvd. #560 President and N/A 1000030730 | DBE #20756 29 N/A N/A
Wilshire .
Blvd. #560 Los Angeles, 213-637- Sched}lhng
) CA 90010 9146 Services
Los Angeles,
CA 90010
TransSolutio
ns, LLC Belinda G.
1413610v?1 Trsl?éty N/A Hargrove Airport N/A N/A DBE/SBE/ 24 N/A N/A
) 0’0 817-359- Simulations WBE #34062
Fort Worth, 2938
TX 76155
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ATTACHMENT D: AIRPORT SECURITY AND ID BADGE REQUIREMENTS

Airport Security: Contractor, Contractor’s employees and Contractor’s subcontractors must complete the following
in order to obtain an Airport-Issued Security Identification Badge (ID Badge).

I. AIRPORT-ISSUED BADGE ACQUISITION, RETENTION, AND TERMINATION:

Prior to issuance of airport security ID Badge(s), designated Contractor personnel who shall be working on-
site in JWA restricted areas and engaged in the performance of work under this Contract must pass JWA’s
security screening requirements, which include fingerprinting to complete an F.B.I. Criminal History Records
Check (CHRC) and a Security Threat Assessment (STA). Contractor should anticipate four to six weeks for
new employees to receive an airport security ID badge which includes the following general steps:

1.

10.

1.

Company designates at least two representatives as Authorized Signatories by submitting a letter on
company letterhead using JWA’s template.

Subcontractors and tenant contractors must also have two Authorized Signatories at a minimum.

All company employees requiring unescorted access to restricted airport areas are scheduled for fingerprint
appointments.

Background check fees are provided at the first appointment

Employees must provide two government-issued IDs at the first appointment.

STA and/or CHRC results are received.

All ID Badge applicants successfully passing the STA and/or CHRC are scheduled for required training.

ID Badge related fees are provided, and any additional information requested is provided at the training
appointment.

Upon successful completion of the required training, employees will receive their ID Badge.

Authorized Signatories are required to maintain the ID Badge process for the onboarding of future
employees, employee ID Badge renewals, scheduling, and other actions detailed below.

Contractor’s designated personnel must, at a minimum, complete the following required training based on
contractors work to be provided and access areas:

i.  Authorized Signatory Training: All organizations must designate at least two Authorized
Signatories by providing a letter on company letterhead using the ID/Access Control Office
template. The designated Authorized Signatories will be responsible for the entire ID Badge
process for their organization including, but not limited to, the onboarding of new employees,
renewing employees, scheduling employees for appointments, payment coordination, ID Badge
audits, resolution to safety/security violations caused by the organization’s employees, subtenants,
or subcontractors. Authorized Signatories must attend this approximate 1 hour course initially and
annually.

ii.  Security Identification Display Area (SIDA) Training: All employees with an operational need to
have unescorted access to JWA SIDA must complete this approximate 1.5-hour course and pass a
written test.
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iil.

1v.

vi.

vil.

Viii.

Sterile Area (Elevator) Training: All Non-SIDA employees with an operational need to have
unescorted access to the Sterile Area of the terminal must complete an approximate 30- minute
training session and pass a written test.

Non-Movement Area or Movement Area Driver Training: All employees with an operational need
to drive on airfield service roads and/or ramps must attend the approximate 1-hour Non-Movement
Area Driver course and pass a written test. Employees with an operational need to drive on active
taxiways and/or active runways must coordinate this training with JWA Operations Division.

Contractors’ designated personnel must successfully complete the badge acquisition within six
weeks of the Contract execution, unless other arrangements have been coordinated by County
Project Manager or designee in writing.

All personnel assigned to this contract must be in possession of a current, valid Airport-Issued ID
Badge prior to fulfilling an independent shift assignment.

Contractor is responsible for terminating and retrieving Airport-Issued ID Badges as soon as an
employee no longer needs unescorted access to airport restricted areas. Terminated ID Badges must
be returned to the ID/Access Control office within three business days. Failure to do so will result
in a $250.00 fee.

Contractor shall be responsible for all cost associated with JWA-Issued ID Badge process the
ID/Access Control Office maintains the current list of fees. Below is a list of estimated costs for
new ID Badge applications and ID Badge renewals:

— STA Fee: Approximately $11.00

— Fingerprint/CHRC Fee: Approximately $31.00

— ID Badge Fee: Approximately $10.00

— Terminated, Unreturned ID Badge Fee: Approximately $250.00

12. Contractor shall abide by all the security requirements set forth by the Transportation Security Agency
(TSA) and JWA.
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MONTH OF:
Submitted By:

Name of Firm:

ATTACHMENT E: MONTHLY REPORT OF DBE PARTICIPATION
To be completed by the prime vendor and emailed to the County Project Manager.

Name and Contact Person | Subcontracting Total Current Contract To-
Address of and Phone Item Commitment Month date Payments
DBE Firm Number Payments
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ATTACHMENT F: LiST OF DBE FIRMS

This contract will be funded in part by a grant from the Federal Aviation Administration, therefore the
requirements of Title 49 CFR Part 26, Participation by Disadvantaged Business Enterprises in Department
of Transportation Programs, apply to this contract. John Wayne Airport, Orange County has set an overall DBE
participation goal for federally funded contracts as indicated above. If Bidder has listed a DBE in the bid, they are
required to report DBE participants in this contract to assist the County in tracking DBE participation to be counted
towards achievement of its overall goal. Please list any DBE firms that will participate as subcontractors or suppliers
for this project (you may use additional pages if necessary). Please note that these firms must be certified with the
California Unified Certification Program to be listed.

Product or Gross
1 3 1 (1)
Name/Address/Phone | Division of Receipts Age of Total Applied | % of Total
of DBE Firm Work Category Firm $ Value $ Value Project
(Table 1 (Years)
below)
* Applied % of Total
$ Value Project
Total Subcontractors
Total Vendors of Materials and Supplies
Total Manufacturers
Total DBE Participation
* Applied $ Value is: (a) 100% for Subcontractors

(b) 60% for Vendors of Materials and Supplies
(c) 100% for Manufacturers

Table 1 - Annual Gross Receipts Categories

(1\A/Il:sltu :elcfzi):“fsielc;::l;:) Gross Receipts Category
Less than $500,000 1
$500,000 - $1,000,000 2
$1,000,000 - $2,000,000 3
$2,000,000 - $5,000,000 4
$5,000,000 - $10,000,000 5 5
$10,000,000 - $15,000,000 6
Over $15,000,000 7
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Contract Summary Form
OC Expediter Requisition #: 1521149
AECOM Technical Services, Inc.
SUMMARY OF SIGNIFICANT CHANGES

1. Establish contract with AECOM Technical Services, Inc. for John Wayne Airport, Taxiways A, D and E
Reconstruction.

SUBCONTRACTORS

This contract includes the following subcontractors or pass through to other providers.

Subcontractors Services Amount

Lean Technology Corporation Electrical Engineering Unknown at this time.

Transolutions, LLC Airfield Modeling Unknown at this time.

Lenax Construction Services Cost Estimating and Unknown at this time.
Inc. Scheduling Services

Diaz Consultants, Inc. Geotechnical Investigation Unknown at this time.

Applied Research Associates, Non-destructive Pavement Unknown at this time.

Inc. Testing
Landry Consulting, LLC SRM Facilitation Unknown at this time.

CONTRACT OPERATING EXPENSES

Unknown at this time — A-E contract allowable reimbursable items are approved by County
Project Manager in advance and are listed below:

I.  Reimbursable Items: Reimbursable items are non-salary items that are not included in
the Scope of Work but necessary for completion of the work and must be authorized in
advance by the County Project Manager. A-E may be entitled to reimbursement for the
following, upon prior approval by County:

1) The actual costs of special equipment to be rented, leased, or purchased by A-E
for use exclusively in the performance of the Scope of Services, to the extent such
rental, lease, purchase, and costs have been approved in writing by the County
Project Manager.

2) Printing expenses paid to outside contractors; to the extent such contractors and
reproduction rates have been approved by the County Project Manager.
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3) Other actual costs and/or payments specifically approved and authorized in
writing by the County Project Manager and actually incurred by A-E in
performance of this Contract.

4) Travel costs shall only be reimbursed if approved in advance in writing by County
Project Manager and are subject to the following restrictions:

a) Reimbursement of mileage for the business use of a personal vehicle during
the conduct of business within the Scope of Services of this Contract shall be
based on the Internal Revenue Service Standard Mileage Rate in effect at the
time. Mileage between the A-E’s “Home Based” office location and OC
Public Works location, as well as mileage within OC Public Works property
will not be reimbursed.

b) Cost of “Home Based” Xerox copies, faxes, and other supplies and materials
associated with them will not be reimbursed.

c) Cost of cellular phones, cell phone usage plans and usage minutes, and
other mobile communication devices will not be reimbursed.

All reimbursable expenses must be itemized on A-E invoice(s) and documented with receipts.
Receipts for reimbursable expenses must be submitted with all A-E invoices. Invoices for
reimbursable expenses without back-up receipts will not be paid. A-E is responsible for
submitting reimbursable invoices in a format that is acceptable to the County. Reimbursable
items shall be charged at cost. Any third-party or subcontractor services shall also be charged at
cost; no mark-ups will be allowed.
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Memorandum of Recommendation and Evaluation Ranking Summary
RFP-080-2198302 for John Wayne Airport, Taxiways A, D and E Reconstruction

Based on the established criteria ser forth in the Request for Proposal, below are the Respondent ranks:

FINAL RANKINGS

Respondents Rank

AECOM Technical Services, Inc. 1

Kimley-Horn and Associates, Inc. 2

Atkins North America, Inc. 3

RANK TABLE AECOM Technical Services, Inc. | Atkins North America, Inc. | Kimley-Horn and Associates, Inc.
Evaluator 1 1 2 3
Evaluator 2 1 2 3
Evaluator 3 2 3 1
Evaluator 4 1 2 3
Evaluator 5 1 3 2
Rank Total 6 12 12
FINAL RANKING 1 3 2
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EVALUATOR 1 1 2 3
. . AECOM Technical Services, Atkins North America, Kimley-Horn and Associates,
Written Evaluation
Inc. Inc. Inc.
CRITERIA 1: Understanding of the Project (175 pts) 150 150 160
CRITERIA 2: Project Approach (150 pts) 120 140 120
CRITERIA 3: Key Personnel and References / Related Experience
(100 pts) 100 90 90
CRITERIA 4: Quality Control (50 pts) 50 45 40
CRITERIA 5: Degree of Compliance with the County Model Contract
(25 pts) 25 25 25
WRITTEN EVALUATION SCORE TOTAL 445 450 435
Interview Evaluation
QUESTION 1 (150 pts) 145 140 135
QUESTION 2 (125 pts) 120 110 115
QUESTION 3 (125 pts) 120 110 115
QUESTION 4 (35 pts) 30 25 30
QUESTION 5 (35 pts) 30 30 30
QUESTION 6 (30 pts) 30 30 30
INTERVIEW EVALUATION SCORE TOTAL 475 445 455
COMBINED WRITTEN & INTERVIEW 920 895 890
FINAL RANKING 1 2 3
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EVALUATOR 2 1 2 3
. . AECOM Technical Services, Atkins North America, Kimley-Horn and Associates,
Written Evaluation
Inc. Inc. Inc.
CRITERIA 1: Understanding of the Project (175 pts) 160 150 155
CRITERIA 2: Project Approach (150 pts) 125 130 120
CRITERIA 3: Key Personnel and References / Related Experience (100 pts) 85 80 75
CRITERIA 4: Quality Control (50 pts) 40 40 40
CRITERIA 5: Degree of Compliance with the County Model Contract (25
pts) 25 25 25
WRITTEN EVALUATION SCORE TOTAL 435 425 415
Interview Evaluation

QUESTION 1 (150 pts) 145 135 130
QUESTION 2 (125 pts) 120 115 110
QUESTION 3 (125 pts) 120 115 110
QUESTION 4 (35 pts) 25 25 25
QUESTION 5 (35 pts) 30 30 25
QUESTION 6 (30 pts) 30 30 25
INTERVIEW EVALUATION SCORE TOTAL 470 450 425
COMBINED WRITTEN & INTERVIEW 905 875 840

FINAL RANKING 1 2 3
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EVALUATOR 3 1 2 3
. . AECOM Technical Services, Atkins North America, Kimley-Horn and Associates,
Written Evaluation
Inc. Inc. Inc.
CRITERIA 1: Understanding of the Project (175 pts) 158 123 158
CRITERIA 2: Project Approach (150 pts) 120 115 135
CRITERIA 3: Key Personnel and References / Related Experience (100 pts) 90 70 70
CRITERIA 4: Quality Control (50 pts) 40 35 35
CRITERIA 5: Degree of Compliance with the County Model Contract (25
pts) 25 25 25
WRITTEN EVALUATION SCORE TOTAL 433 368 423
Interview Evaluation

QUESTION 1 (150 pts) 143 120 135
QUESTION 2 (125 pts) 106 94 106
QUESTION 3 (125 pts) 106 106 119
QUESTION 4 (35 pts) 28 32 32
QUESTION 5 (35 pts) 32 33 33
QUESTION 6 (30 pts) 26 29 29
INTERVIEW EVALUATION SCORE TOTAL 441 414 454
COMBINED WRITTEN & INTERVIEW 874 782 877

FINAL RANKING 2 3 1

Page 3 of 5




Attachment D

CRITERIA 1: Understanding of the Project (175 pts) 170 160 170
CRITERIA 2: Project Approach (150 pts) 130 140 110
CRITERIA 3: Key Personnel and References / Related Experience (100 pts) 90 70 70
CRITERIA 4: Quality Control (50 pts) 40 40 35
CRITERIA 5: Degree of Compliance with the County Model Contract (25
pts) 25 25 25
WRITTEN EVALUATION SCORE TOTAL 455 435 410
QUESTION 1 (150 pts) 145 140 135
QUESTION 2 (125 pts) 125 115 115
QUESTION 3 (125 pts) 110 115 115
QUESTION 4 (35 pts) 30 25 30
QUESTION 5 (35 pts) 30 30 25
QUESTION 6 (30 pts) 30 30 25
INTERVIEW EVALUATION SCORE TOTAL 470 455 445
COMBINED WRITTEN & INTERVIEW 925 890 855
FINAL RANKING 1 2 3
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EVALUATOR 5 1 2 3
X X AECOM Technical Services, Atkins North America, Kimley-Horn and Associates,
Written Evaluation
Inc. Inc. Inc.
CRITERIA 1: Understanding of the Project (175 pts) 165 160 160
CRITERIA 2: Project Approach (150 pts) 140 130 135
CRITERIA 3: Key Personnel and References / Related Experience
(100 pts) 90 90 90
CRITERIA 4: Quality Control (50 pts) 45 45 45
CRITERIA 5: Degree of Compliance with the County Model Contract
(25 pts) 25 25 25
WRITTEN EVALUATION SCORE TOTAL 465 450 455
Interview Evaluation
QUESTION 1 (150 pts) 135 113 128
QUESTION 2 (125 pts) 113 94 100
QUESTION 3 (125 pts) 113 100 100
QUESTION 4 (35 pts) 32 28 28
QUESTION 5 (35 pts) 32 30 28
QUESTION 6 (30 pts) 27 24 24
INTERVIEW EVALUATION SCORE TOTAL 452 389 408
COMBINED WRITTEN & INTERVIEW 917 839 863
FINAL RANKING 1 3 2
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This content is from the eCFR and is authoritative but unofficial.

Title 2 —Grants and Agreements

Subtitle A —Office of Management and Budget Guidance for Grants and Agreements

Chapter II —Office of Management and Budget Guidance

Part 200 —Uniform Administrative Requirements, Cost Principles, and Audit Requirements for
Federal Awards

Subpart D —Post Federal Award Requirements
Source: 85 FR 49543, Aug. 13, 2020, unless otherwise noted.
Authority: 31 U.S.C. 503
Source: 78 FR 78608, Dec. 26, 2013, unless otherwise noted.

Procurement Standards

§200.317
§200.318
§200.319
§200.320
§200.321

§200.322
§200.323
§200.324
§200.325
§200.326
§ 200.327

Procurements by states.

General procurement standards.

Competition.

Methods of procurement to be followed.

Contracting with small and minority businesses, women's business enterprises, and
labor surplus area firms.

Domestic preferences for procurements.

Procurement of recovered materials.

Contract cost and price.

Federal awarding agency or pass-through entity review.
Bonding requirements.

Contract provisions.

PROCUREMENT STANDARDS

§ 200.317 Procurements by states.

When procuring property and services under a Federal award, a State must follow the same policies and procedures
it uses for procurements from its non-Federal funds. The State will comply with §§ 200.321, 200.322, and 200.323
and ensure that every purchase order or other contract includes any clauses required by § 200.327. All other non-
Federal entities, including subrecipients of a State, must follow the procurement standards in §§ 200.318 through
200.327.

§ 200.318 General procurement standards.

(a) The non-Federal entity must have and use documented procurement procedures, consistent with State,
local, and tribal laws and regulations and the standards of this section, for the acquisition of property or
services required under a Federal award or subaward. The non-Federal entity's documented procurement
procedures must conform to the procurement standards identified in §§ 200.317 through 200.327.
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Non-Federal entities must maintain oversight to ensure that contractors perform in accordance with the
terms, conditions, and specifications of their contracts or purchase orders.

(1) The non-Federal entity must maintain written standards of conduct covering conflicts of interest and
governing the actions of its employees engaged in the selection, award and administration of
contracts. No employee, officer, or agent may participate in the selection, award, or administration of
a contract supported by a Federal award if he or she has a real or apparent conflict of interest. Such
a conflict of interest would arise when the employee, officer, or agent, any member of his or her
immediate family, his or her partner, or an organization which employs or is about to employ any of
the parties indicated herein, has a financial or other interest in or a tangible personal benefit from a
firm considered for a contract. The officers, employees, and agents of the non-Federal entity may
neither solicit nor accept gratuities, favors, or anything of monetary value from contractors or parties
to subcontracts. However, non-Federal entities may set standards for situations in which the
financial interest is not substantial or the gift is an unsolicited item of nominal value. The standards
of conduct must provide for disciplinary actions to be applied for violations of such standards by
officers, employees, or agents of the non-Federal entity.

(2) If the non-Federal entity has a parent, affiliate, or subsidiary organization that is not a State, local
government, or Indian tribe, the non-Federal entity must also maintain written standards of conduct
covering organizational conflicts of interest. Organizational conflicts of interest means that because
of relationships with a parent company, affiliate, or subsidiary organization, the non-Federal entity is
unable or appears to be unable to be impartial in conducting a procurement action involving a
related organization.

The non-Federal entity's procedures must avoid acquisition of unnecessary or duplicative items.
Consideration should be given to consolidating or breaking out procurements to obtain a more
economical purchase. Where appropriate, an analysis will be made of lease versus purchase alternatives,
and any other appropriate analysis to determine the most economical approach.

To foster greater economy and efficiency, and in accordance with efforts to promote cost-effective use of
shared services across the Federal Government, the non-Federal entity is encouraged to enter into state
and local intergovernmental agreements or inter-entity agreements where appropriate for procurement or
use of common or shared goods and services. Competition requirements will be met with documented
procurement actions using strategic sourcing, shared services, and other similar procurement
arrangements.

The non-Federal entity is encouraged to use Federal excess and surplus property in lieu of purchasing new
equipment and property whenever such use is feasible and reduces project costs.

The non-Federal entity is encouraged to use value engineering clauses in contracts for construction
projects of sufficient size to offer reasonable opportunities for cost reductions. Value engineering is a
systematic and creative analysis of each contract item or task to ensure that its essential function is
provided at the overall lower cost.

The non-Federal entity must award contracts only to responsible contractors possessing the ability to
perform successfully under the terms and conditions of a proposed procurement. Consideration will be
given to such matters as contractor integrity, compliance with public policy, record of past performance,
and financial and technical resources. See also § 200.214.
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(i) The non-Federal entity must maintain records sufficient to detail the history of procurement. These
records will include, but are not necessarily limited to, the following: Rationale for the method of

procurement, selection of contract type, contractor selection or rejection, and the basis for the contract
price.

(1) The non-Federal entity may use a time-and-materials type contract only after a determination that no
other contract is suitable and if the contract includes a ceiling price that the contractor exceeds at its

own risk. Time-and-materials type contract means a contract whose cost to a non-Federal entity is
the sum of:

(i) The actual cost of materials; and

(ii) Direct labor hours charged at fixed hourly rates that reflect wages, general and administrative
expenses, and profit.

(2) Since this formula generates an open-ended contract price, a time-and-materials contract provides
no positive profit incentive to the contractor for cost control or labor efficiency. Therefore, each
contract must set a ceiling price that the contractor exceeds at its own risk. Further, the non-Federal
entity awarding such a contract must assert a high degree of oversight in order to obtain reasonable
assurance that the contractor is using efficient methods and effective cost controls.

(k) The non-Federal entity alone must be responsible, in accordance with good administrative practice and
sound business judgment, for the settlement of all contractual and administrative issues arising out of
procurements. These issues include, but are not limited to, source evaluation, protests, disputes, and
claims. These standards do not relieve the non-Federal entity of any contractual responsibilities under its
contracts. The Federal awarding agency will not substitute its judgment for that of the non-Federal entity

unless the matter is primarily a Federal concern. Violations of law will be referred to the local, state, or
Federal authority having proper jurisdiction.

[85 FR 49543, Aug. 13, 2020, as amended at 86 FR 10440, Feb. 22, 2021]

§ 200.319 Competition.

(a) All procurement transactions for the acquisition of property or services required under a Federal award

must be conducted in a manner providing full and open competition consistent with the standards of this
section and § 200.320.

(b) In order to ensure objective contractor performance and eliminate unfair competitive advantage,
contractors that develop or draft specifications, requirements, statements of work, or invitations for bids
or requests for proposals must be excluded from competing for such procurements. Some of the
situations considered to be restrictive of competition include but are not limited to:

(1
(2

Placing unreasonable requirements on firms in order for them to qualify to do business;

Requiring unnecessary experience and excessive bonding;

(4

)
)
(3) Noncompetitive pricing practices between firms or between affiliated companies;
) Noncompetitive contracts to consultants that are on retainer contracts;

)

(5) Organizational conflicts of interest;
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(6) Specifying only a “brand name” product instead of allowing “an equal” product to be offered and
describing the performance or other relevant requirements of the procurement; and

(7) Any arbitrary action in the procurement process.

(c) The non-Federal entity must conduct procurements in a manner that prohibits the use of statutorily or
administratively imposed state, local, or tribal geographical preferences in the evaluation of bids or
proposals, except in those cases where applicable Federal statutes expressly mandate or encourage
geographic preference. Nothing in this section preempts state licensing laws. When contracting for
architectural and engineering (A/E) services, geographic location may be a selection criterion provided its

application leaves an appropriate number of qualified firms, given the nature and size of the project, to
compete for the contract.

(d) The non-Federal entity must have written procedures for procurement transactions. These procedures
must ensure that all solicitations:

(1) Incorporate a clear and accurate description of the technical requirements for the material, product,
or service to be procured. Such description must not, in competitive procurements, contain features
which unduly restrict competition. The description may include a statement of the qualitative nature
of the material, product or service to be procured and, when necessary, must set forth those
minimum essential characteristics and standards to which it must conform if it is to satisfy its
intended use. Detailed product specifications should be avoided if at all possible. When it is
impractical or uneconomical to make a clear and accurate description of the technical requirements,
a "brand name or equivalent” description may be used as a means to define the performance or

other salient requirements of procurement. The specific features of the named brand which must be
met by offers must be clearly stated; and

(2) Identify all requirements which the offerors must fulfill and all other factors to be used in evaluating
bids or proposals.

(e) The non-Federal entity must ensure that all prequalified lists of persons, firms, or products which are used
in acquiring goods and services are current and include enough qualified sources to ensure maximum

open and free competition. Also, the non-Federal entity must not preclude potential bidders from
qualifying during the solicitation period.

(f) Noncompetitive procurements can only be awarded in accordance with § 200.320(c).

§ 200.320 Methods of procurement to be followed.

The non-Federal entity must have and use documented procurement procedures, consistent with the standards of
this section and §§ 200.317, 200.318, and 200.319 for any of the following methods of procurement used for the
acquisition of property or services required under a Federal award or sub-award.

(a) Informal procurement methods. When the value of the procurement for property or services under a
Federal award does not exceed the simplified acquisition threshold (SAT), as defined in § 200.1, or a lower
threshold established by a non-Federal entity, formal procurement methods are not required. The non-
Federal entity may use informal procurement methods to expedite the completion of its transactions and

minimize the associated administrative burden and cost. The informal methods used for procurement of
property or services at or below the SAT include:

(1) Micro-purchases —
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Distribution. The acquisition of supplies or services, the aggregate dollar amount of which does
not exceed the micro-purchase threshold (See the definition of micro-purchase in § 200.1). To
the maximum extent practicable, the non-Federal entity should distribute micro-purchases
equitably among qualified suppliers.

Micro-purchase awards. Micro-purchases may be awarded without soliciting competitive price
or rate quotations if the non-Federal entity considers the price to be reasonable based on
research, experience, purchase history or other information and documents it files accordingly.
Purchase cards can be used for micro-purchases if procedures are documented and approved
by the non-Federal entity.

(iii) Micro-purchase thresholds. The non-Federal entity is responsible for determining and

documenting an appropriate micro-purchase threshold based on internal controls, an
evaluation of risk, and its documented procurement procedures. The micro-purchase threshold
used by the non-Federal entity must be authorized or not prohibited under State, local, or tribal
laws or regulations. Non-Federal entities may establish a threshold higher than the Federal
threshold established in the Federal Acquisition Regulations (FAR) in accordance with
paragraphs (a)(1)(iv) and (v) of this section.

(iv) Non-Federal entity increase to the micro-purchase threshold up to $50,000. Non-Federal entities

(v)

may establish a threshold higher than the micro-purchase threshold identified in the FAR in
accordance with the requirements of this section. The non-Federal entity may self-certify a
threshold up to $50,000 on an annual basis and must maintain documentation to be made
available to the Federal awarding agency and auditors in accordance with § 200.334. The self-
certification must include a justification, clear identification of the threshold, and supporting
documentation of any of the following:

(A) A qualification as a low-risk auditee, in accordance with the criteria in § 200.520 for the
most recent audit;

(B) An annual internal institutional risk assessment to identify, mitigate, and manage financial
risks; or,

(C) For public institutions, a higher threshold consistent with State law.

Non-Federal entity increase to the micro-purchase threshold over $50,000. Micro-purchase
thresholds higher than $50,000 must be approved by the cognizant agency for indirect costs.
The non-federal entity must submit a request with the requirements included in paragraph
(a)(1)(iv) of this section. The increased threshold is valid until there is a change in status in

which the justification was approved.

(2) Small purchases —

()

Small purchase procedures. The acquisition of property or services, the aggregate dollar
amount of which is higher than the micro-purchase threshold but does not exceed the
simplified acquisition threshold. If small purchase procedures are used, price or rate quotations
must be obtained from an adequate number of qualified sources as determined appropriate by
the non-Federal entity.

2 CFR 200.320(a)(2)(i) (enhanced display) page 50f10

Page 5 of 107


https://www.ecfr.gov/current/title-2/section-200.1/
https://www.ecfr.gov/current/title-2/section-200.334/
https://www.ecfr.gov/current/title-2/section-200.520/

2 CFR Part 200 Subpart D (up to dat f4/27/2023) Attachment E
a ubpart iuptodateas o 2 CER 200.320(a)(2)(ii)
Procurement Standards

(ii) Simplified acquisition thresholds. The non-Federal entity is responsible for determining an
appropriate simplified acquisition threshold based on internal controls, an evaluation of risk
and its documented procurement procedures which must not exceed the threshold established
in the FAR. When applicable, a lower simplified acquisition threshold used by the non-Federal
entity must be authorized or not prohibited under State, local, or tribal laws or regulations.

(b) Formal procurement methods. When the value of the procurement for property or services under a Federal
financial assistance award exceeds the SAT, or a lower threshold established by a non-Federal entity,
formal procurement methods are required. Formal procurement methods require following documented
procedures. Formal procurement methods also require public advertising unless a non-competitive
formal methods of procurement are used for procurement of property or services above the simplified
acquisition threshold or a value below the simplified acquisition threshold the non-Federal entity
determines to be appropriate:

(1) Sealed bids. A procurement method in which bids are publicly solicited and a firm fixed-price
contract (lump sum or unit price) is awarded to the responsible bidder whose bid, conforming with
all the material terms and conditions of the invitation for bids, is the lowest in price. The sealed bids
method is the preferred method for procuring construction, if the conditions.

(i) In order for sealed bidding to be feasible, the following conditions should be present:
(A) A complete, adequate, and realistic specification or purchase description is available;

(B) Two or more responsible bidders are willing and able to compete effectively for the
business; and

(C) The procurement lends itself to a firm fixed price contract and the selection of the
successful bidder can be made principally on the basis of price.

(i) If sealed bids are used, the following requirements apply:

(A) Bids must be solicited from an adequate number of qualified sources, providing them
sufficient response time prior to the date set for opening the bids, for local, and tribal
governments, the invitation for bids must be publicly advertised;

(B) The invitation for bids, which will include any specifications and pertinent attachments,
must define the items or services in order for the bidder to properly respond;

(C) Allbids will be opened at the time and place prescribed in the invitation for bids, and for
local and tribal governments, the bids must be opened publicly;

(D) A firm fixed price contract award will be made in writing to the lowest responsive and
responsible bidder. Where specified in bidding documents, factors such as discounts,
transportation cost, and life cycle costs must be considered in determining which bid is
lowest. Payment discounts will only be used to determine the low bid when prior
experience indicates that such discounts are usually taken advantage of; and

(E) Any or all bids may be rejected if there is a sound documented reason.

(2) Proposals. A procurement method in which either a fixed price or cost-reimbursement type contract
is awarded. Proposals are generally used when conditions are not appropriate for the use of sealed
bids. They are awarded in accordance with the following requirements:
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(i) Requests for proposals must be publicized and identify all evaluation factors and their relative
importance. Proposals must be solicited from an adequate number of qualified offerors. Any

response to publicized requests for proposals must be considered to the maximum extent
practical;

(i) The non-Federal entity must have a written method for conducting technical evaluations of the
proposals received and making selections;

(iii) Contracts must be awarded to the responsible offeror whose proposal is most advantageous to
the non-Federal entity, with price and other factors considered; and

(iv) The non-Federal entity may use competitive proposal procedures for qualifications-based
procurement of architectural/engineering (A/E) professional services whereby offeror's
qualifications are evaluated and the most qualified offeror is selected, subject to negotiation of
fair and reasonable compensation. The method, where price is not used as a selection factor,
can only be used in procurement of A/E professional services. It cannot be used to purchase

other types of services though A/E firms that are a potential source to perform the proposed
effort.

(c) Noncompetitive procurement. There are specific circumstances in which noncompetitive procurement can
be used. Noncompetitive procurement can only be awarded if one or more of the following circumstances
apply:

(1) The acquisition of property or services, the aggregate dollar amount of which does not exceed the
micro-purchase threshold (see paragraph (a)(1) of this section);

(2) Theitem is available only from a single source;

(3) The public exigency or emergency for the requirement will not permit a delay resulting from
publicizing a competitive solicitation;

(4) The Federal awarding agency or pass-through entity expressly authorizes a noncompetitive
procurement in response to a written request from the non-Federal entity; or

(5) After solicitation of a number of sources, competition is determined inadequate.

§ 200.321 Contracting with small and minority businesses, women's business enterprises, and
labor surplus area firms.

(a) The non-Federal entity must take all necessary affirmative steps to assure that minority businesses,
women's business enterprises, and labor surplus area firms are used when possible.

(b) Affirmative steps must include:

(1) Placing qualified small and minority businesses and women's business enterprises on solicitation
lists;

(2) Assuring that small and minority businesses, and women's business enterprises are solicited
whenever they are potential sources;

(3) Dividing total requirements, when economically feasible, into smaller tasks or quantities to permit
maximum participation by small and minority businesses, and women's business enterprises;

(4) Establishing delivery schedules, where the requirement permits, which encourage participation by
small and minority businesses, and women's business enterprises;
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(5) Using the services and assistance, as appropriate, of such organizations as the Small Business

Administration and the Minority Business Development Agency of the Department of Commerce;
and

(6) Requiring the prime contractor, if subcontracts are to be let, to take the affirmative steps listed in
paragraphs (b)(1) through (5) of this section.

§ 200.322 Domestic preferences for procurements.

(a) As appropriate and to the extent consistent with law, the non-Federal entity should, to the greatest extent
practicable under a Federal award, provide a preference for the purchase, acquisition, or use of goods,
products, or materials produced in the United States (including but not limited to iron, aluminum, steel,
cement, and other manufactured products). The requirements of this section must be included in all
subawards including all contracts and purchase orders for work or products under this award.

(b) For purposes of this section:

(1) “Produced in the United States” means, for iron and steel products, that all manufacturing processes,
from the initial melting stage through the application of coatings, occurred in the United States.

(2) "Manufactured products” means items and construction materials composed in whole or in part of
non-ferrous metals such as aluminum; plastics and polymer-based products such as polyvinyl
chloride pipe; aggregates such as concrete; glass, including optical fiber; and lumber.

§ 200.323 Procurement of recovered materials.

A non-Federal entity that is a state agency or agency of a political subdivision of a state and its contractors must
comply with section 6002 of the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery
Act. The requirements of Section 6002 include procuring only items designated in guidelines of the Environmental
Protection Agency (EPA) at 40 CFR part 247 that contain the highest percentage of recovered materials practicable,
consistent with maintaining a satisfactory level of competition, where the purchase price of the item exceeds
$10,000 or the value of the quantity acquired during the preceding fiscal year exceeded $10,000; procuring solid
waste management services in a manner that maximizes energy and resource recovery; and establishing an
affirmative procurement program for procurement of recovered materials identified in the EPA guidelines.

§ 200.324 Contract cost and price.

(a) The non-Federal entity must perform a cost or price analysis in connection with every procurement action
in excess of the Simplified Acquisition Threshold including contract modifications. The method and
degree of analysis is dependent on the facts surrounding the particular procurement situation, but as a
starting point, the non-Federal entity must make independent estimates before receiving bids or
proposals.

(b) The non-Federal entity must negotiate profit as a separate element of the price for each contract in which
there is no price competition and in all cases where cost analysis is performed. To establish a fair and
reasonable profit, consideration must be given to the complexity of the work to be performed, the risk
borne by the contractor, the contractor's investment, the amount of subcontracting, the quality of its

record of past performance, and industry profit rates in the surrounding geographical area for similar
work.
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(c) Costs or prices based on estimated costs for contracts under the Federal award are allowable only to the
extent that costs incurred or cost estimates included in negotiated prices would be allowable for the non-
Federal entity under subpart E of this part. The non-Federal entity may reference its own cost principles
that comply with the Federal cost principles.

(d) The cost plus a percentage of cost and percentage of construction cost methods of contracting must not
be used.

§ 200.325 Federal awarding agency or pass-through entity review.

(a) The non-Federal entity must make available, upon request of the Federal awarding agency or pass-through
entity, technical specifications on proposed procurements where the Federal awarding agency or pass-
through entity believes such review is needed to ensure that the item or service specified is the one being
proposed for acquisition. This review generally will take place prior to the time the specification is
incorporated into a solicitation document. However, if the non-Federal entity desires to have the review
accomplished after a solicitation has been developed, the Federal awarding agency or pass-through entity
may still review the specifications, with such review usually limited to the technical aspects of the
proposed purchase.

(b) The non-Federal entity must make available upon request, for the Federal awarding agency or pass-
through entity pre-procurement review, procurement documents, such as requests for proposals or
invitations for bids, or independent cost estimates, when:

(1) The non-Federal entity's procurement procedures or operation fails to comply with the procurement
standards in this part;

(2) The procurement is expected to exceed the Simplified Acquisition Threshold and is to be awarded
without competition or only one bid or offer is received in response to a solicitation;

(3) The procurement, which is expected to exceed the Simplified Acquisition Threshold, specifies a
“brand name” product;

(4) The proposed contract is more than the Simplified Acquisition Threshold and is to be awarded to
other than the apparent low bidder under a sealed bid procurement; or

(5) A proposed contract modification changes the scope of a contract or increases the contract amount
by more than the Simplified Acquisition Threshold.

(c) The non-Federal entity is exempt from the pre-procurement review in paragraph (b) of this section if the

Federal awarding agency or pass-through entity determines that its procurement systems comply with the
standards of this part.

(1) The non-Federal entity may request that its procurement system be reviewed by the Federal awarding
agency or pass-through entity to determine whether its system meets these standards in order for its
system to be certified. Generally, these reviews must occur where there is continuous high-dollar
funding, and third-party contracts are awarded on a regular basis;

(2) The non-Federal entity may self-certify its procurement system. Such self-certification must not limit
the Federal awarding agency's right to survey the system. Under a self-certification procedure, the
Federal awarding agency may rely on written assurances from the non-Federal entity that it is
complying with these standards. The non-Federal entity must cite specific policies, procedures,
regulations, or standards as being in compliance with these requirements and have its system
available for review.
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§ 200.326 Bonding requirements.

For construction or facility improvement contracts or subcontracts exceeding the Simplified Acquisition Threshold,
the Federal awarding agency or pass-through entity may accept the bonding policy and requirements of the non-
Federal entity provided that the Federal awarding agency or pass-through entity has made a determination that the

Federal interest is adequately protected. If such a determination has not been made, the minimum requirements
must be as follows:

(a) A bid guarantee from each bidder equivalent to five percent of the bid price. The “bid guarantee” must
consist of a firm commitment such as a bid bond, certified check, or other negotiable instrument
accompanying a bid as assurance that the bidder will, upon acceptance of the bid, execute such
contractual documents as may be required within the time specified.

(b) A performance bond on the part of the contractor for 100 percent of the contract price. A “performance

bond” is one executed in connection with a contract to secure fulfillment of all the contractor's
requirements under such contract.

(c) A payment bond on the part of the contractor for 100 percent of the contract price. A “payment bond” is
one executed in connection with a contract to assure payment as required by law of all persons supplying
labor and material in the execution of the work provided for in the contract.

§ 200.327 Contract provisions.

The non-Federal entity's contracts must contain the applicable provisions described in appendix I to this part.
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Title 49 —Transportation
Subtitle A —Office of the Secretary of Transportation

Part 26 Participation by Disadvantaged Business Enterprises in Department of

Transportation Financial Assistance Programs
SubpartA General
§26.1 What are the objectives of this part?
§26.3 To whom does this part apply?

§26.5 What do the terms used in this part mean?
§26.7 What discriminatory actions are forbidden?
§26.9 How does the Department issue guidance and interpretations under this part?

§26.11 What records do recipients keep and report?

§26.13 What assurances must recipients and contractors make?

§26.15 How can recipients apply for exemptions or waivers?

Subpart B Administrative Requirements for DBE Programs for Federally-Assisted
Contracting
§26.21 Who must have a DBE program?
§26.23 What is the requirement for a policy statement?

§26.25 What is the requirement for a liaison officer?

§26.27 What efforts must recipients make concerning DBE financial institutions?

§26.29 What prompt payment mechanisms must recipients have?
§26.31 What information must you include in your DBE directory?

§26.33 What steps must a recipient take to address overconcentration of DBES in certain
types of work?
§26.35 What role do business development and mentor-protégé programs have in the DBE

program?
§ 26.37 What are a recipient's responsibilities for monitoring the performance of other program

participants?
§26.39 Fostering small business participation.
SubpartC Goals, Good Faith Efforts, and Counting

§26.41 What is the role of the statutory 10 percent goal in this program?

§26.43 Can recipients use set-asides or quotas as part of this program?

§26.45 How do recipients set overall goals?

§26.47 Can recipients be penalized for failing to meet overall goals?
§26.49 How are overall goals established for transit vehicle manufacturers?

§ 26.51 What means do recipients use to meet overall goals7

§26.53 What are the good faith efforts procedures recipients follow in situations where there

49 CFR Part 26 (enhanced display) page 10f 97
Page 11 of 107



Attachment E

49 CFR Part 26 (up to date as of 4/28/2023) 49 CER Part 26

Participation by Disadvantaged Business Enterprises in Depart...

are contract goals?
§26.55 How is DBE participation counted toward goals?
SubpartD Certification Standards
§26.61 How are burdens of proof allocated in the certification process?
§ 26.63 What rules govern group membership determinations?
§26.65 What rules govern business size determinations?
§ 26.67 What rules determine social and economic disadvantage?
§ 26.69 What rules govern determinations of ownership?
§26.71 What rules govern determinations concerning control?
§26.73 What are other rules affecting certification?
SubpartE Certification Procedures
§26.81 What are the requirements for Unified Certification Programs?
§26.83 What procedures do recipients follow in making certification decisions?
§26.85 Interstate certification.
§26.86 What rules govern recipients' denials of initial requests for certification?
§26.87 What procedures does a recipient use to remove a DBE's eligibility?
§26.88 Summary suspension of certification.
§26.89 What is the process for certification appeals to the Department of Transportation?
§26.91 What actions do recipients take following DOT certification appeal decisions?
SubpartF Compliance and Enforcement
§26.101 What compliance procedures apply to recipients?
§ 26.103 What enforcement actions apply in FHWA and FTA programs?
§26.105 What enforcement actions apply in FAA programs?
§26.107 What enforcement actions apply to firms participating in the DBE program?
§26.109 What are the rules governing information, confidentiality, cooperation, and
intimidation or retaliation?

Appendix A to Part 26
Guidance Concerning Good Faith Efforts

Appendix B to Part 26
Uniform Report of DBE Awards or Commitments and Payments
Form

Appendix C to Part 26
DBE Business Development Program Guidelines
Appendix D to Part 26
Mentor-Protégé Program Guidelines
Appendix E to Part 26
Individual Determinations of Social and Economic Disadvantage
Appendix F to Part 26
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Uniform Certification Application Form

Appendix G to Part 26
Personal Net Worth Statement

PART 26—PARTICIPATION BY DISADVANTAGED BUSINESS
ENTERPRISES IN DEPARTMENT OF TRANSPORTATION FINANCIAL
ASSISTANCE PROGRAMS

Authority: 23 U.S.C. 324; 42 U.S.C. 2000d, et seq.; Sec. 1101(b), Pub. L. 114-94, 129 Stat. 1312, 1324; 49 U.S.C.
47113,47123; Sec. 150, Pub. L. 115-254, 132 Stat. 3215.

Source: 64 FR 5126, Feb. 2, 1999, unless otherwise noted.

Subpart A—General
§ 26.1 What are the objectives of this part?

This part seeks to achieve several objectives:
(a) To ensure nondiscrimination in the award and administration of DOT-assisted contracts in the
Department's highway, transit, and airport financial assistance programs;
(b) To create a level playing field on which DBEs can compete fairly for DOT-assisted contracts;
(c) To ensure that the Department's DBE program is narrowly tailored in accordance with applicable law;

(d) To ensure that only firms that fully meet this part's eligibility standards are permitted to participate as
DBEs;

(e) To help remove barriers to the participation of DBEs in DOT-assisted contracts;

(f) To promote the use of DBEs in all types of federally-assisted contracts and procurement activities
conducted by recipients.

(g) To assist the development of firms that can compete successfully in the marketplace outside the DBE
program; and

(h) To provide appropriate flexibility to recipients of Federal financial assistance in establishing and providing
opportunities for DBEs.

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR 59592, Oct. 2, 2014]

§ 26.3 To whom does this part apply?

(a) If you are arecipient of any of the following types of funds, this part applies to you:

(1) Federal-aid highway funds authorized under Titles | (other than Part B) and V of the Intermodal
Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L. 102-240, 105 Stat. 1914, or Titles |, Ill,
and V of the Transportation Equity Act for the 21st Century (TEA-21), Pub. L. 105-178, 112 Stat.
49 CFR 26.3(a)(1) (enhanced display) page 3 of 97
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107. Titles |, Ill, and V of the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy
for Users (SAFETEA-LU), Pub. L. 109-59, 119 Stat. 1144; and Divisions A and B of the Moving
Ahead for Progress in the 21st Century Act (MAP-21), Pub. L. 112-141, 126 Stat. 405.

(2) Federal transit funds authorized by Titles |, lll, V and VI of ISTEA, Pub. L. 102-240 or by Federal
transit laws in Title 49, U.S. Code, or Titles |, Ill, and V of the TEA-21, Pub. L. 105-178. Titles |, Ill,
and V of the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users
(SAFETEA-LU), Pub. L. 109-59, 119 Stat. 1144; and Divisions A and B of the Moving Ahead for
Progress in the 21st Century Act (MAP-21), Pub. L. 112-141, 126 Stat. 405.

(3) Airport funds authorized by 49 U.S.C. 47101, et seq.

(b) [Reserved]

(c) If you are letting a contract, and that contract is to be performed entirely outside the United States, its
territories and possessions, Puerto Rico, Guam, or the Northern Marianas Islands, this part does not apply
to the contract.

(d) If you are letting a contract in which DOT financial assistance does not participate, this part does not
apply to the contract.

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR 59592, Oct. 2, 2074]

§ 26.5 What do the terms used in this part mean?

Affiliation has the same meaning the term has in the Small Business Administration (SBA) regulations, 13 CFR
part 121.

(1) Except as otherwise provided in 13 CFR part 121, concerns are affiliates of each other when, either
directly or indirectly:

(i) One concern controls or has the power to control the other; or
(ii) A third party or parties controls or has the power to control both; or
(iii) An identity of interest between or among parties exists such that affiliation may be found.

(2) Indetermining whether affiliation exists, it is necessary to consider all appropriate factors, including
common ownership, common management, and contractual relationships. Affiliates must be
considered together in determining whether a concern meets small business size criteria and the
statutory cap on the participation of firms in the DBE program.

Alaska Native means a citizen of the United States who is a person of one-fourth degree or more Alaskan Indian
(including Tsimshian Indians not enrolled in the Metlaktla Indian Community), Eskimo, or Aleut blood, or a
combination of those bloodlines. The term includes, in the absence of proof of a minimum blood
quantum, any citizen whom a Native village or Native group regards as an Alaska Native if their father or
mother is regarded as an Alaska Native.

Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation, Urban Corporation, or
Group Corporation organized under the laws of the State of Alaska in accordance with the Alaska Native
Claims Settlement Act, as amended (43 U.S.C. 1601, et seq.).
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49 CFR 26.5 “Assets”

Assets mean all the property of a person available for paying debts or for distribution, including one's respective
share of jointly held assets. This includes, but is not limited to, cash on hand and in banks, savings
accounts, IRA or other retirement accounts, accounts receivable, life insurance, stocks and bonds, real
estate, and personal property.

Business, business concern or business enterprise means an entity organized for profit with a place of business
located in the United States, and which operates primarily within the United States or which makes a
significant contribution to the United States economy through payment of taxes or use of American
products, materials, or labor.

Compliance means that a recipient has correctly implemented the requirements of this part.

Contingent Liability means a liability that depends on the occurrence of a future and uncertain event. This
includes, but is not limited to, guaranty for debts owed by the applicant concern, legal claims and
judgments, and provisions for federal income tax.

Contract means a legally binding relationship obligating a seller to furnish supplies or services (including, but
not limited to, construction and professional services) and the buyer to pay for them. For purposes of this
part, a lease is considered to be a contract.

Contractor means one who participates, through a contract or subcontract (at any tier), in a DOT-assisted
highway, transit, or airport program.

Days mean calendar days. In computing any period of time described in this part, the day from which the period
begins to run is not counted, and when the last day of the period is a Saturday, Sunday, or Federal holiday,
the period extends to the next day that is not a Saturday, Sunday, or Federal holiday. Similarly, in
circumstances where the recipient's offices are closed for all or part of the last day, the period extends to
the next day on which the agency is open.

Department or DOT means the U.S. Department of Transportation, including the Office of the Secretary, the
Federal Highway Administration (FHWA), the Federal Transit Administration (FTA), and the Federal
Aviation Administration (FAA).

Disadvantaged business enterprise or DBE means a for-profit small business concern—

(1) Thatis at least 51 percent owned by one or more individuals who are both socially and economically
disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by one or
more such individuals; and

(2) Whose management and daily business operations are controlled by one or more of the socially and
economically disadvantaged individuals who own it.

DOT-assisted contract means any contract between a recipient and a contractor (at any tier) funded in whole or
in part with DOT financial assistance, including letters of credit or loan guarantees, except a contract
solely for the purchase of land.

Good faith efforts means efforts to achieve a DBE goal or other requirement of this part which, by their scope,
intensity, and appropriateness to the objective, can reasonably be expected to fulfill the program
requirement.

Home state means the state in which a DBE firm or applicant for DBE certification maintains its principal place
of business.
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49 CFR 26.5 “Immediate family member”

Immediate family member means father, mother, husband, wife, son, daughter, brother, sister, grandfather,
grandmotbher, father-in-law, mother-in-law, sister-in-law, brother-in-law, and domestic partner and civil
unions recognized under State law.

Indian tribe means any Indian tribe, band, nation, or other organized group or community of Indians, including
any ANC, which is recognized as eligible for the special programs and services provided by the United
States to Indians because of their status as Indians, or is recognized as such by the State in which the
tribe, band, nation, group, or community resides. See definition of “tribally-owned concern” in this section.

Joint venture means an association of a DBE firm and one or more other firms to carry out a single, for-profit
business enterprise, for which the parties combine their property, capital, efforts, skills and knowledge,
and in which the DBE is responsible for a distinct, clearly defined portion of the work of the contract and
whose share in the capital contribution, control, management, risks, and profits of the joint venture are
commensurate with its ownership interest.

Liabilities mean financial or pecuniary obligations. This includes, but is not limited to, accounts payable, notes
payable to bank or others, installment accounts, mortgages on real estate, and unpaid taxes.

Native Hawaiian means any individual whose ancestors were natives, prior to 1778, of the area which now
comprises the State of Hawaii.

Native Hawaiian Organization means any community service organization serving Native Hawaiians in the State
of Hawaii which is a not-for-profit organization chartered by the State of Hawaii, is controlled by Native
Hawaiians, and whose business activities will principally benefit such Native Hawaiians.

Noncompliance means that a recipient has not correctly implemented the requirements of this part.

Operating Administration or OA means any of the following parts of DOT: the Federal Aviation Administration
(FAA), Federal Highway Administration (FHWA), and Federal Transit Administration (FTA). The
“Administrator” of an operating administration includes his or her designees.

Personal net worth means the net value of the assets of an individual remaining after total liabilities are
deducted. An individual's personal net worth does not include: The individual's ownership interest in an
applicant or participating DBE firm; or the individual's equity in his or her primary place of residence. An
individual's personal net worth includes only his or her own share of assets held jointly or as community
property with the individual's spouse.

Primary industry classification means the most current North American Industry Classification System (NAICS)
designation which best describes the primary business of a firm. The NAICS is described in the North
American Industry Classification Manual—United States, which is available on the Internet at the U.S.
Census Bureau Web site: http.//www.census.gov/eos/www/naics/.

Primary recipient means a recipient which receives DOT financial assistance and passes some or all of it on to
another recipient.

Principal place of business means the business location where the individuals who manage the firm's day-to-day
operations spend most working hours. If the offices from which management is directed and where the
business records are kept are in different locations, the recipient will determine the principal place of
business.

Program means any undertaking on a recipient's part to use DOT financial assistance, authorized by the laws to
which this part applies.
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Race-conscious measure or program is one that is focused specifically on assisting only DBEs, including
women-owned DBEs.

Race-neutral measure or program is one that is, or can be, used to assist all small businesses. For the purposes
of this part, race-neutral includes gender-neutrality.

Recipient is any entity, public or private, to which DOT financial assistance is extended, whether directly or
through another recipient, through the programs of the FAA, FHWA, or FTA, or who has applied for such
assistance.

Secretary means the Secretary of Transportation or his/her designee.

Set-aside means a contracting practice restricting eligibility for the competitive award of a contract solely to
DBE firms.

Small Business Administration or SBA means the United States Small Business Administration.

SBA certified firm refers to firms that have a current, valid certification from or recognized by the SBA under the
8(a) BD or SDB programs.

Small business concern means, with respect to firms seeking to participate as DBEs in DOT-assisted contracts, a
small business concern as defined pursuant to section 3 of the Small Business Act and Small Business
Administration regulations implementing it (13 CFR part 121) that also does not exceed the cap on
average annual gross receipts specified in § 26.65(b).

Socially and economically disadvantaged individual means any individual who is a citizen (or lawfully admitted
permanent resident) of the United States and who has been subjected to racial or ethnic prejudice or
cultural bias within American society because of his or her identity as a members of groups and without
regard to his or her individual qualities. The social disadvantage must stem from circumstances beyond
the individual's control.

(1) Any individual who a recipient finds to be a socially and economically disadvantaged individual on a
case-by-case basis. An individual must demonstrate that he or she has held himself or herself out, as
a member of a designated group if you require it.

(2) Any individual in the following groups, members of which are rebuttably presumed to be socially and
economically disadvantaged:

(i) “Black Americans,” which includes persons having origins in any of the Black racial groups of
Africa;

(ii) “Hispanic Americans,” which includes persons of Mexican, Puerto Rican, Cuban, Dominican,
Central or South American, or other Spanish or Portuguese culture or origin, regardless of race;

(iii) “Native Americans,” which includes persons who are enrolled members of a federally or State
recognized Indian tribe, Alaska Natives, or Native Hawaiians;

(iv) “Asian-Pacific Americans,” which includes persons whose origins are from Japan, China,
Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia,
Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the Pacific Islands
(Republic of Palau), Republic of the Northern Marianas Islands, Samoa, Macao, Fiji, Tonga,
Kirbati, Tuvalu, Nauru, Federated States of Micronesia, or Hong Kong;

(v) “Subcontinent Asian Americans,” which includes persons whose origins are from India,
Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka;
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(vi) Women;

(vii) Any additional groups whose members are designated as socially and economically
disadvantaged by the SBA, at such time as the SBA designation becomes effective.

(3) Being born in a particular country does not, standing alone, mean that a person is necessarily a
member of one of the groups listed in this definition.

Spouse means a married person, including a person in a domestic partnership or a civil union recognized under
State law.

Transit vehicle manufacturer means any manufacturer whose primary business purpose is to manufacture
vehicles specifically built for public mass transportation. Such vehicles include, but are not limited to:
Buses, rail cars, trolleys, ferries, and vehicles manufactured specifically for paratransit purposes.
Producers of vehicles that receive post-production alterations or retrofitting to be used for public
transportation purposes (e.g., so-called cutaway vehicles, vans customized for service to people with
disabilities) are also considered transit vehicle manufacturers. Businesses that manufacture, mass-

produce, or distribute vehicles solely for personal use and for sale “off the lot” are not considered transit
vehicle manufacturers.

Tribally-owned concern means any concern at least 51 percent owned by an Indian tribe as defined in this
section.

You refers to a recipient, unless a statement in the text of this part or the context requires otherwise (i.e., ‘You
must do XYZ' means that recipients must do XYZ).

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35553, June 16, 2003; 76 FR 5096, Jan. 28, 2011; 79
FR 59592, Oct. 2, 2014]

§ 26.7 What discriminatory actions are forbidden?

(a) You must never exclude any person from participation in, deny any person the benefits of, or otherwise
discriminate against anyone in connection with the award and performance of any contract covered by
this part on the basis of race, color, sex, or national origin.

(b) In administering your DBE program, you must not, directly or through contractual or other arrangements,
use criteria or methods of administration that have the effect of defeating or substantially impairing

accomplishment of the objectives of the program with respect to individuals of a particular race, color,
sex, or national origin.

§ 26.9 How does the Department issue guidance and interpretations under this part?

(a) Only guidance and interpretations (including interpretations set forth in certification appeal decisions)
consistent with this part 26 and issued after March 4, 1999 express the official positions and views of the
Department of Transportation or any of its operating administrations.

(b) The Secretary of Transportation, Office of the Secretary of Transportation, FHWA, FTA, and FAA may issue
written interpretations of or written guidance concerning this part. Written interpretations and guidance
are valid, and express the official positions and views of the Department of Transportation or any of its

operating administrations, only if they are issued over the signature of the Secretary of Transportation or
if they contain the following statement:

49 CFR 26.9(b) (enhanced display) page 8 of 97

Page 18 of 107


https://www.federalregister.gov/citation/64-FR-5126
https://www.federalregister.gov/citation/64-FR-34570
https://www.federalregister.gov/citation/68-FR-35553
https://www.federalregister.gov/citation/76-FR-5096
https://www.federalregister.gov/citation/79-FR-59592
https://www.federalregister.gov/citation/79-FR-59592

Attachment E
49 CFR Part 26 (up to date as of 4/28/2023) 49 CFR 26.11
Participation by Disadvantaged Business Enterprises in Depart... ’

The General Counsel of the Department of Transportation has reviewed this document and approved it as
consistent with the language and intent of 49 CFR part 26.

[72 FR 15617, Apr. 2, 2007]

§ 26.11 What records do recipients keep and report?

(a) You must transmit the Uniform Report of DBE Awards or Commitments and Payments, found in Appendix
B to this part, at the intervals stated on the form.

(b) You must continue to provide data about your DBE program to the Department as directed by DOT
operating administrations.

(c) You must create and maintain a bidders list.

(1) The purpose of this list is to provide you as accurate data as possible about the universe of DBE and

non-DBE contractors and subcontractors who seek to work on your Federally-assisted contracts for
use in helping you set your overall goals.

(2) You must obtain the following information about DBE and non-DBE contractors and subcontractors
who seek to work on your Federally-assisted contracts:

(i) Firm name;
(ii) Firm address;
(iii) Firm's status as a DBE or non-DBE;

(iv) Age of the firm; and

(v) The annual gross receipts of the firm. You may obtain this information by asking each firm to
indicate into what gross receipts bracket they fit (e.g., less than $500,000; $500,000-$1 million;
$1-2 million; $2-5 million; etc.) rather than requesting an exact figure from the firm.

(3) You may acquire the information for your bidders list in a variety of ways. For example, you can
collect the data from all bidders, before or after the bid due date. You can conduct a survey that will
result in statistically sound estimate of the universe of DBE and non-DBE contractors and
subcontractors who seek to work on your Federally-assisted contracts. You may combine different
data collection approaches (e.g., collect name and address information from all bidders, while
conducting a survey with respect to age and gross receipts information).

(d) You must maintain records documenting a firm's compliance with the requirements of this part. At a
minimum, you must keep a complete application package for each certified firm and all affidavits of no-
change, change notices, and on-site reviews. These records must be retained in accordance with
applicable record retention requirements for the recipient's financial assistance agreement. Other
certification or compliance related records must be retained for a minimum of three (3) years unless

otherwise provided by applicable record retention requirements for the recipient's financial assistance
agreement, whichever is longer.

(e) The State department of transportation in each UCP established pursuant to § 26.81 of this part must
report to the Department of Transportation's Office of Civil Rights, by January 1, 2015, and each year

thereafter, the percentage and location in the State of certified DBE firms in the UCP Directory controlled
by the following:
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(1) Women;
(2) Socially and economically disadvantaged individuals (other than women); and

(3) Individuals who are women and are otherwise socially and economically disadvantaged individuals.
[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 689571, Nov. 15, 2000; 76 FR 5096, Jan. 28, 2011; 79 FR 59593, Oct. 2, 2014]

§ 26.13 What assurances must recipients and contractors make?

(a) Each financial assistance agreement you sign with a DOT operating administration (or a primary recipient)
must include the following assurance: The recipient shall not discriminate on the basis of race, color,
national origin, or sex in the award and performance of any DOT-assisted contract or in the administration
of its DBE program or the requirements 49 CFR part 26. The recipient shall take all necessary and
reasonable steps under 49 CFR part 26 to ensure nondiscrimination in the award and administration of
DOT-assisted contracts. The recipient's DBE program, as required by 49 CFR part 26 and as approved by
DOT, is incorporated by reference in this agreement. Implementation of this program is a legal obligation
and failure to carry out its terms shall be treated as a violation of this agreement. Upon notification to the
recipient of its failure to carry out its approved program, the Department may impose sanctions as
provided for under 49 CFR part 26 and may, in appropriate cases, refer the matter for enforcement under
18 U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq.).

(b) Each contract you sign with a contractor (and each subcontract the prime contractor signs with a
subcontractor) must include the following assurance: The contractor, sub recipient or subcontractor shall
not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The
contractor shall carry out applicable requirements of 49 CFR part 26 in the award and administration of
DOT-assisted contracts. Failure by the contractor to carry out these requirements is a material breach of
this contract, which may result in the termination of this contract or such other remedy as the recipient
deems appropriate, which may include, but is not limited to:

(1) Withholding monthly progress payments;

(2) Assessing sanctions;

(3) Liquidated damages; and/or

(4) Disqualifying the contractor from future bidding as non-responsible.

[79 FR 59593, Oct. 2, 2014]

§ 26.15 How can recipients apply for exemptions or waivers?

(a) You can apply for an exemption from any provision of this part. To apply, you must request the exemption
in writing from the Office of the Secretary of Transportation, FHWA, FTA, or FAA. The Secretary will grant
the request only if it documents special or exceptional circumstances, not likely to be generally applicable,
and not contemplated in connection with the rulemaking that established this part, that make your
compliance with a specific provision of this part impractical. You must agree to take any steps that the
Department specifies to comply with the intent of the provision from which an exemption is granted. The
Secretary will issue a written response to all exemption requests.

49 CFR 26.15(a) (enhanced display) page 10 of 97
Page 20 of 107


https://www.federalregister.gov/citation/64-FR-5126
https://www.federalregister.gov/citation/65-FR-68951
https://www.federalregister.gov/citation/76-FR-5096
https://www.federalregister.gov/citation/79-FR-59593
part-26
part-26
part-26
part-26
https://www.govinfo.gov/link/uscode/18/1001
https://www.govinfo.gov/link/uscode/31/3801
part-26
https://www.federalregister.gov/citation/79-FR-59593

Attachment E

49 CFR Part 26 (up to date as of 4/28/2023) 49 CFR 26.15(b)

Participation by Disadvantaged Business Enterprises in Depart...

(b) You can apply for a waiver of any provision of Subpart B or C of this part including, but not limited to, any
provisions regarding administrative requirements, overall goals, contract goals or good faith efforts.
Program waivers are for the purpose of authorizing you to operate a DBE program that achieves the
objectives of this part by means that may differ from one or more of the requirements of Subpart B or C of

this part. To receive a program waiver, you must follow these procedures: h

(1) You must apply through the concerned operating administration. The application must include a
specific program proposal and address how you will meet the criteria of paragraph (b)(2) of this

section. Before submitting your application, you must have had public participation in developing
your proposal, including consultation with the DBE community and at least one public hearing. Your
application must include a summary of the public participation process and the information
gathered through it.

(2) Your application must show that—

(i) There is a reasonable basis to conclude that you could achieve a level of DBE participation
consistent with the objectives of this part using different or innovative means other than those
that are provided in subpart B or C of this part;

(ii) Conditions in your jurisdiction are appropriate for implementing the proposal;

(iii) Your proposal would prevent discrimination against any individual or group in access to
contracting opportunities or other benefits of the program; and

(iv) Your proposal is consistent with applicable law and program requirements of the concerned
operating administration's financial assistance program.

(3) The Secretary has the authority to approve your application. If the Secretary grants your application,
you may administer your DBE program as provided in your proposal, subject to the following
conditions:

(i) DBE eligibility is determined as provided in subparts D and E of this part, and DBE participation
is counted as provided in § 26.49,

(ii) Your level of DBE participation continues to be consistent with the objectives of this part;
(iii) There is a reasonable limitation on the duration of your modified program; and
(iv) Any other conditions the Secretary makes on the grant of the waiver.

(4) The Secretary may end a program waiver at any time and require you to comply with this part's
provisions. The Secretary may also extend the waiver, if he or she determines that all requirements
of paragraphs (b)(2) and (3) of this section continue to be met. Any such extension shall be for no
longer than period originally set for the duration of the program.

Subpart B—Administrative Requirements for DBE Programs for Federally-Assisted Contracting
§ 26.21 Who must have a DBE program?

(a) Ifyou are in one of these categories and let DOT-assisted contracts, you must have a DBE program
meeting the requirements of this part:

(1) All FHWA primary recipients receiving funds authorized by a statute to which this part applies;
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(2) FTA recipients receiving planning, capital and/or operating assistance who will award prime
contracts (excluding transit vehicle purchases) the cumulative total value of which exceeds
$250,000 in FTA funds in a Federal fiscal year;

(3) FAA recipients receiving grants for airport planning or development who will award prime contracts
the cumulative total value of which exceeds $250,000 in FAA funds in a Federal fiscal year.

(b)

(1) You must submit a DBE program conforming to this part by August 31, 1999 to the concerned
operating administration (OA). Once the OA has approved your program, the approval counts for all
of your DOT-assisted programs (except that goals are reviewed by the particular operating
administration that provides funding for your DOT-assisted contracts).

(2) You do not have to submit regular updates of your DBE programs, as long as you remain in
compliance. However, you must submit significant changes in the program for approval.

(c) You are not eligible to receive DOT financial assistance unless DOT has approved your DBE program and
you are in compliance with it and this part. You must continue to carry out your program until all funds
from DOT financial assistance have been expended.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000; 79 FR 59593, Oct. 2, 2014]

§ 26.23 What is the requirement for a policy statement?

You must issue a signed and dated policy statement that expresses your commitment to your DBE program, states
its objectives, and outlines responsibilities for its implementation. You must circulate the statement throughout your
organization and to the DBE and non-DBE business communities that perform work on your DOT-assisted contracts.

§ 26.25 What is the requirement for a liaison officer?

You must have a DBE liaison officer, who shall have direct, independent access to your Chief Executive Officer
concerning DBE program matters. The liaison officer shall be responsible for implementing all aspects of your DBE
program. You must also have adequate staff to administer the program in compliance with this part.

§ 26.27 What efforts must recipients make concerning DBE financial institutions?

You must thoroughly investigate the full extent of services offered by financial institutions owned and controlled by
socially and economically disadvantaged individuals in your community and make reasonable efforts to use these
institutions. You must also encourage prime contractors to use such institutions.

§ 26.29 What prompt payment mechanisms must recipients have?

(@) You must establish, as part of your DBE program, a contract clause to require prime contractors to pay
subcontractors for satisfactory performance of their contracts no later than 30 days from receipt of each
payment you make to the prime contractor.

(b) You must ensure prompt and full payment of retainage from the prime contractor to the subcontractor
within 30 days after the subcontractor's work is satisfactorily completed. You must use one of the
following methods to comply with this requirement:
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(1) You may decline to hold retainage from prime contractors and prohibit prime contractors from
holding retainage from subcontractors.

(2) You may decline to hold retainage from prime contractors and require a contract clause obligating
prime contractors to make prompt and full payment of any retainage kept by prime contractor to the
subcontractor within 30 days after the subcontractor's work is satisfactorily completed.

(3) You may hold retainage from prime contractors and provide for prompt and regular incremental
acceptances of portions of the prime contract, pay retainage to prime contractors based on these
acceptances, and require a contract clause obligating the prime contractor to pay all retainage owed
to the subcontractor for satisfactory completion of the accepted work within 30 days after your
payment to the prime contractor.

(c) For purposes of this section, a subcontractor's work is satisfactorily completed when all the tasks called
for in the subcontract have been accomplished and documented as required by the recipient. When a
recipient has made an incremental acceptance of a portion of a prime contract, the work of a
subcontractor covered by that acceptance is deemed to be satisfactorily completed.

(d) Your DBE program must provide appropriate means to enforce the requirements of this section. These
means may include appropriate penalties for failure to comply, the terms and conditions of which you set.
Your program may also provide that any delay or postponement of payment among the parties may take
place only for good cause, with your prior written approval.

(e) You may also establish, as part of your DBE program, any of the following additional mechanisms to
ensure prompt payment:

(1) A contract clause that requires prime contractors to include in their subcontracts language providing
that prime contractors and subcontractors will use appropriate alternative dispute resolution
mechanisms to resolve payment disputes. You may specify the nature of such mechanisms.

(2) A contract clause providing that the prime contractor will not be reimbursed for work performed by
subcontractors unless and until the prime contractor ensures that the subcontractors are promptly
paid for the work they have performed.

(3) Other mechanisms, consistent with this part and applicable state and local law, to ensure that DBEs
and other contractors are fully and promptly paid.

[68 FR 35553, June 16, 2003]

§ 26.31 What information must you include in your DBE directory?

(a) Inthe directory required under § 26.81(g) of this Part, you must list all firms eligible to participate as DBEs
in your program. In the listing for each firm, you must include its address, phone number, and the types of
work the firm has been certified to perform as a DBE.

(b) You must list each type of work for which a firm is eligible to be certified by using the most specific NAICS
code available to describe each type of work. You must make any changes to your current directory
entries necessary to meet the requirement of this paragraph (a) by August 26, 2011.

[76 FR 5096, Jan. 28, 2011]

§ 26.33 What steps must a recipient take to address overconcentration of DBEs in certain types
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of work?

(a) If you determine that DBE firms are so overconcentrated in a certain type of work as to unduly burden the

opportunity of non-DBE firms to participate in this type of work, you must devise appropriate measures to
address this overconcentration.

(b) These measures may include the use of incentives, technical assistance, business development
programs, mentor-protégé programs, and other appropriate measures designed to assist DBEs in
performing work outside of the specific field in which you have determined that non-DBEs are unduly
burdened. You may also consider varying your use of contract goals, to the extent consistent with § 26.51,
to unsure that non-DBEs are not unfairly prevented from competing for subcontracts.

(c) You must obtain the approval of the concerned DOT operating administration for your determination of
overconcentration and the measures you devise to address it. Once approved, the measures become part
of your DBE program.

§ 26.35 What role do business development and mentor-protégé programs have in the DBE
program?

(a) You may or, if an operating administration directs you to, you must establish a DBE business development
program (BDP) to assist firms in gaining the ability to compete successfully in the marketplace outside
the DBE program. You may require a DBE firm, as a condition of receiving assistance through the BDP, to
agree to terminate its participation in the DBE program after a certain time has passed or certain
objectives have been reached. See Appendix C of this part for guidance on administering BDP programs.

(b) As part of a BDP or separately, you may establish a “mentor-protégé” program, in which another DBE or
non-DBE firm is the principal source of business development assistance to a DBE firm.

(1) Only firms you have certified as DBEs before they are proposed for participation in a mentor-protégé
program are eligible to participate in the mentor-protégé program.

(2) During the course of the mentor-protégé relationship, you must:

(i) Not award DBE credit to a non-DBE mentor firm for using its own protégé firm for more than one
half of its goal on any contract let by the recipient; and

(i) Not award DBE credit to a non-DBE mentor firm for using its own protégé firm for more than
every other contract performed by the protégé firm.

(3) For purposes of making determinations of business size under this part, you must not treat protégé
firms as affiliates of mentor firms, when both firms are participating under an approved mentor-
protégé program. See Appendix D of this part for guidance concerning the operation of mentor-
protégé programs.

(c) Your BDPs and mentor-protégé programs must be approved by the concerned operating administration
before you implement them. Once approved, they become part of your DBE program.

§ 26.37 What are arecipient'’s responsibilities for monitoring the performance of other
program participants?

(a) You must implement appropriate mechanisms to ensure compliance with the part's requirements by all

program participants (e.g., applying legal and contract remedies available under Federal, state and local
law). You must set forth these mechanisms in your DBE program.
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(b) Your DBE program must also include a monitoring and enforcement mechanism to ensure that work
committed to DBEs at contract award or subsequently (e.g., as the result of modification to the contract)
is actually performed by the DBEs to which the work was committed. This mechanism must include a
written certification that you have reviewed contracting records and monitored work sites in your state for
this purpose. The monitoring to which this paragraph refers may be conducted in conjunction with
monitoring of contract performance for other purposes (e.g., close-out reviews for a contract).

(c) This mechanism must provide for a running tally of actual DBE attainments (e.g., payments actually made
to DBE firms), including a means of comparing these attainments to commitments. In your reports of DBE
participation to the Department, you must display both commitments and attainments.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003; 76 FR 5097, Jan. 28, 2011]

§ 26.39 Fostering small business participation.

(a) Your DBE program must include an element to structure contracting requirements to facilitate competition
by small business concerns, taking all reasonable steps to eliminate obstacles to their participation,
including unnecessary and unjustified bundling of contract requirements that may preclude small
business participation in procurements as prime contractors or subcontractors.

(b) This element must be submitted to the appropriate DOT operating administration for approval as a part of

your DBE program by February 28, 2012. As part of this program element you may include, but are not
limited to, the following strategies:

(1) Establishing a race-neutral small business set-aside for prime contracts under a stated amount (e.g.,
$1 million).

(2) In multi-year design-build contracts or other large contracts (e.g., for “megaprojects”) requiring
bidders on the prime contract to specify elements of the contract or specific subcontracts that are of
a size that small businesses, including DBEs, can reasonably perform.

(3) On prime contracts not having DBE contract goals, requiring the prime contractor to provide
subcontracting opportunities of a size that small businesses, including DBEs, can reasonably
perform, rather than self-performing all the work involved.

(4) Identifying alternative acquisition strategies and structuring procurements to facilitate the ability of
consortia or joint ventures consisting of small businesses, including DBEs, to compete for and
perform prime contracts.

(5) To meet the portion of your overall goal you project to meet through race-neutral measures, ensuring
that a reasonable number of prime contracts are of a size that small businesses, including DBEs, can
reasonably perform.

(c) You must actively implement your program elements to foster small business participation. Doing so is a
requirement of good faith implementation of your DBE program.

[76 FR 5097, Jan. 28, 2011]

Subpart C—Goals, Good Faith Efforts, and Counting
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§ 26.41 What is the role of the statutory 10 percent goal in this program?

(a) The statutes authorizing this program provide that, except to the extent the Secretary determines
otherwise, not less than 10 percent of the authorized funds are to be expended with DBEs.

(b) This 10 percent goal is an aspirational goal at the national level, which the Department uses as a tool in
evaluating and monitoring DBEs' opportunities to participate in DOT-assisted contracts.

(c) The national 10 percent goal does not authorize or require recipients to set overall or contract goals at the
10 percent level, or any other particular level, or to take any special administrative steps if their goals are
above or below 10 percent.

§ 26.43 Can recipients use set-asides or quotas as part of this program?
(a) You are not permitted to use quotas for DBEs on DOT-assisted contracts subject to this part.

(b) You may not set-aside contracts for DBEs on DOT-assisted contracts subject to this part, except that, in
limited and extreme circumstances, you may use set-asides when no other method could be reasonably
expected to redress egregious instances of discrimination.

§ 26.45 How do recipients set overall goals?
(a)

(1) Except as provided in paragraph (a)(2) of this section, you must set an overall goal for DBE

participation in your DOT-assisted contracts.

(2) If you are a FTA or FAA recipient who reasonably anticipates awarding (excluding transit vehicle
purchases) $250,000 or less in FTA or FAA funds in prime contracts in a Federal fiscal year, you are
not required to develop overall goals for FTA or FAA respectively for that fiscal year. However, if you
have an existing DBE program, it must remain in effect and you must seek to fulfill the objectives
outlined in § 26.1.

(b) Your overall goal must be based on demonstrable evidence of the availability of ready, willing and able
DBEs relative to all businesses ready, willing and able to participate on your DOT-assisted contracts
(hereafter, the “relative availability of DBEs”). The goal must reflect your determination of the level of DBE
participation you would expect absent the effects of discrimination. You cannot simply rely on either the
10 percent national goal, your previous overall goal or past DBE participation rates in your program
without reference to the relative availability of DBEs in your market.

(c) Step 1. You must begin your goal setting process by determining a base figure for the relative availability
of DBEs. The following are examples of approaches that you may take toward determining a base figure.
These examples are provided as a starting point for your goal setting process. Any percentage figure
derived from one of these examples should be considered a basis from which you begin when examining
all evidence available in your jurisdiction. These examples are not intended as an exhaustive list. Other
methods or combinations of methods to determine a base figure may be used, subject to approval by the
concerned operating administration.

(1) Use DBE Directories and Census Bureau Data. Determine the number of ready, willing and able DBEs
in your market from your DBE directory. Using the Census Bureau's County Business Pattern (CBP)
data base, determine the number of all ready, willing and able businesses available in your market
that perform work in the same NAICS codes. (Information about the CBP data base may be obtained
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from the Census Bureau at their web site, www.census.gov/epcd/cbp/view/cbpview.html.) Divide the
number of DBEs by the number of all businesses to derive a base figure for the relative availability of
DBEs in your market.

(2) Use a bidders list. Determine the number of DBEs that have bid or quoted (successful and
unsuccessful) on your DOT-assisted prime contracts or subcontracts in the past three years.
Determine the number of all businesses that have bid or quoted (successful and unsuccessful) on
prime or subcontracts in the same time period. Divide the number of DBE bidders and quoters by the
number of all businesses to derive a base figure for the relative availability of DBEs in your market.
When using this approach, you must establish a mechanism (documented in your goal submission)
to directly capture data on DBE and non-DBE prime and subcontractors that submitted bids or
quotes on your DOT-assisted contracts.

(3) Use data from a disparity study. Use a percentage figure derived from data in a valid, applicable
disparity study.

(4) Use the goal of another DOT recipient. If another DOT recipient in the same, or substantially similar,
market has set an overall goal in compliance with this rule, you may use that goal as a base figure
for your goal.

(5) Alternative methods. Except as otherwise provided in this paragraph, you may use other methods to
determine a base figure for your overall goal. Any methodology you choose must be based on
demonstrable evidence of local market conditions and be designed to ultimately attain a goal that is
rationally related to the relative availability of DBEs in your market. The exclusive use of a list of
prequalified contractors or plan holders, or a bidders list that does not comply with the requirements
of paragraph (c)(2) of this section, is not an acceptable alternative means of determining the
availability of DBEs.

(d) Step 2. Once you have calculated a base figure, you must examine all of the evidence available in your
jurisdiction to determine what adjustment, if any, is needed to the base figure to arrive at your overall goal.
If the evidence does not suggest an adjustment is necessary, then no adjustment shall be made.

(1) There are many types of evidence that must be considered when adjusting the base figure. These
include:

(i) The current capacity of DBEs to perform work in your DOT-assisted contracting program, as
measured by the volume of work DBEs have performed in recent years;

(ii) Evidence from disparity studies conducted anywhere within your jurisdiction, to the extent it is
not already accounted for in your base figure; and

(iii) If your base figure is the goal of another recipient, you must adjust it for differences in your local
market and your contracting program.

(2) If available, you must consider evidence from related fields that affect the opportunities for DBEs to
form, grow and compete. These include, but are not limited to:

(i) Statistical disparities in the ability of DBEs to get the financing, bonding and insurance required
to participate in your program;

(i) Data on employment, self-employment, education, training and union apprenticeship programs,
to the extent you can relate it to the opportunities for DBEs to perform in your program.
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(3) If you attempt to make an adjustment to your base figure to account for the continuing effects of
past discrimination (often called the “but for” factor) or the effects of an ongoing DBE program, the
adjustment must be based on demonstrable evidence that is logically and directly related to the
effect for which the adjustment is sought.

(e) Once you have determined a percentage figure in accordance with paragraphs (c) and (d) of this section,
you should express your overall goal as follows:

(1) If you are an FHWA recipient, as a percentage of all Federal-aid highway funds you will expend in
FHWA-assisted contracts in the forthcoming three fiscal years.

(2) If you are an FTA or FAA recipient, as a percentage of all FT or FAA funds (exclusive of FTA funds to
be used for the purchase of transit vehicles) that you will expend in FTA or FAA-assisted contracts in
the three forthcoming fiscal years.

(3) In appropriate cases, the FHWA, FTA or FAA Administrator may permit or require you to express your
overall goal as a percentage of funds for a particular grant or project or group of grants and/or
projects, including entire projects. Like other overall goals, a project goal may be adjusted to reflect
changed circumstances, with the concurrence of the appropriate operating administration.

(i) A project goal is an overall goal, and must meet all the substantive and procedural requirements
of this section pertaining to overall goals.

(ii) A project goal covers the entire length of the project to which it applies.

(iii) The project goal should include a projection of the DBE participation anticipated to be obtained
during each fiscal year covered by the project goal.

(iv) The funds for the project to which the project goal pertains are separated from the base from
which your regular overall goal, applicable to contracts not part of the project covered by a
project goal, is calculated.

M

(i) If you set your overall goal on a fiscal year basis, you must submit it to the applicable DOT
operating administration by August 1 at three-year intervals, based on a schedule established
by the FHWA, FTA, or FAA, as applicable, and posted on that agency's Web site.

(ii) You may adjust your three-year overall goal during the three-year period to which it applies, in
order to reflect changed circumstances. You must submit such an adjustment to the concerned
operating administration for review and approval.

(iii) The operating administration may direct you to undertake a review of your goal if necessary to
ensure that the goal continues to fit your circumstances appropriately.

(iv) While you are required to submit an overall goal to FHWA, FTA, or FAA only every three years,
the overall goal and the provisions of Sec. 26.47(c) apply to each year during that three-year
period.

(v) You may make, for informational purposes, projections of your expected DBE achievements
during each of the three years covered by your overall goal. However, it is the overall goal itself,
and not these informational projections, to which the provisions of section 26.47(c) of this part

apply.
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If you are a recipient and set your overall goal on a project or grant basis as provided in paragraph
(e)(3) of this section, you must submit the goal for review at a time determined by the FHWA, FTA or

FAA Administrator, as applicable.

You must include with your overall goal submission a description of the methodology you used to
establish the goal, incuding your base figure and the evidence with which it was calculated, and the
adjustments you made to the base figure and the evidence you relied on for the adjustments. You
should also include a summary listing of the relevant available evidence in your jurisdiction and,
where applicable, an explanation of why you did not use that evidence to adjust your base figure. You
must also include your projection of the portions of the overall goal you expect to meet through race-
neutral and race-consioous measures, respectively (see 26.51(c)).

You are not required to obtain prior operating administration concurrence with your overall goal.
However, if the operating administration's review suggests that your overall goal has not been
correctly calculated or that your method for calculating goals is inadequate, the operating
administration may, after consulting with you, adjust your overall goal or require that you do so. The
adjusted overall goal is binding on you. In evaluating the adequacy or soundness of the methodology
used to derive the overall goal, the operating administration will be guided by goal setting principles

If you need additional time to collect data or take other steps to develop an approach to setting
overall goals, you may request the approval of the concerned operating administration for an interim
goal and/or goal-setting mechanism. Such a mechanism must:

(i) Reflect the relative availability of DBEs in your local market to the maximum extent feasible
given the data available to you; and

(ii) Avoid imposing undue burdens on non-DBEs.

Timely submission and operating administration approval of your overall goal is a condition of
eligibility for DOT financial assistance.

If you fail to establish and implement goals as provided in this section, you are not in compliance
with this part. If you establish and implement goals in a way different from that provided in this part,
you are not in compliance with this part. If you fail to comply with this requirement, you are not
eligible to receive DOT financial assistance.

In establishing an overall goal, you must provide for consultation and publication. This includes:

(i) Consultation with minority, women's and general contractor groups, community organizations,
and other officials or organizations which could be expected to have information concerning
the availability of disadvantaged and non-disadvantaged businesses, the effects of
discrimination on opportunities for DBEs, and your efforts to establish a level playing field for
the participation of DBEs. The consultation must include a scheduled, direct, interactive
exchange (e.g., a face-to-face meeting, video conference, teleconference) with as many
interested stakeholders as possible focused on obtaining information relevant to the goal
setting process, and it must occur before you are required to submit your methodology to the
operating administration for review pursuant to paragraph (f) of this section. You must
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document in your goal submission the consultation process you engaged in. Notwithstanding

paragraph (f)(4) of this section, you may not implement your proposed goal until you have
complied with this requirement.

(ii) A published notice announcing your proposed overall goal before submission to the operating
administration on August 1st. The notice must be posted on your official Internet Web site and
may be posted in any other sources (e.g., minority-focused media, trade association
publications). If the proposed goal changes following review by the operating administration,
the revised goal must be posted on your official Internet Web site.

(2) Atyour discretion, you may inform the public that the proposed overall goal and its rationale are
available for inspection during normal business hours at your principal office and for a 30-day
comment period. Notice of the comment period must include addresses to which comments may be

sent. The public comment period will not extend the August 1st deadline set in paragraph (f) of this
section.

(h) Your overall goals must provide for participation by all certified DBEs and must not be subdivided into
group-specific goals.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000; 68 FR 35553, June 16, 2003;
75 FR 5536, Feb. 3, 2010; 76 FR 5097, Jan. 28, 2011; 79 FR 59593, Oct. 2, 2014]

§ 26.47 Canrecipients be penalized for failing to meet overall goals?

(a) You cannot be penalized, or treated by the Department as being in noncompliance with this rule, because

your DBE participation falls short of your overall goal, unless you have failed to administer your program in
good faith.

(b) If you do not have an approved DBE program or overall goal, or if you fail to implement your program in
good faith, you are in noncompliance with this part.

(c) If the awards and commitments shown on your Uniform Report of Awards or Commitments and
Payments at the end of any fiscal year are less than the overall goal applicable to that fiscal year, you

must do the following in order to be regarded by the Department as implementing your DBE program in
good faith:

(1) Analyze in detail the reasons for the difference between the overall goal and your awards and
commitments in that fiscal year;

(2) Establish specific steps and milestones to correct the problems you have identified in your analysis
and to enable you to meet fully your goal for the new fiscal year;

3)

(i) If you are a state highway agency; one of the 50 largest transit authorities as determined by the
FTA; or an Operational Evolution Partnership Plan airport or other airport designated by the FAA,
you must submit, within 90 days of the end of the fiscal year, the analysis and corrective actions
developed under paragraphs (c)(1) and (2) of this section to the appropriate operating
administration for approval. If the operating administration approves the report, you will be
regarded as complying with the requirements of this section for the remainder of the fiscal year.
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(i) As atransit authority or airport not meeting the criteria of paragraph (c)(3)(i) of this section, you
must retain analysis and corrective actions in your records for three years and make it available
to FTA or FAA on request for their review.

(4) FHWA, FTA, or FAA may impose conditions on the recipient as part of its approval of the recipient's
analysis and corrective actions including, but not limited to, modifications to your overall goal

methodology, changes in your race-conscious/race-neutral split, or the introduction of additional
race-neutral or race-conscious measures.

(5) You may be regarded as being in noncompliance with this Part, and therefore subject to the remedies
in § 26.103 or § 26.105 of this part and other applicable regulations, for failing to implement your
DBE program in good faith if any of the following things occur:

(i) You do not submit your analysis and corrective actions to FHWA, FTA, or FAA in a timely manner
as required under paragraph (c)(3) of this section;

(i) FHWA, FTA, or FAA disapproves your analysis or corrective actions; or

(iii) You do not fully implement the corrective actions to which you have committed or conditions
that FHWA, FTA, or FAA has imposed following review of your analysis and corrective actions.

(d) If, as recipient, your Uniform Report of DBE Awards or Commitments and Payments or other information
coming to the attention of FTA, FHWA, or FAA, demonstrates that current trends make it unlikely that you
will achieve DBE awards and commitments that would be necessary to allow you to meet your overall goal
at the end of the fiscal year, FHWA, FTA, or FAA, as applicable, may require you to make further good faith
efforts, such as by modifying your race-conscious/race-neutral split or introducing additional race-neutral
or race-conscious measures for the remainder of the fiscal year.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011]

§ 26.49 How are overall goals established for transit vehicle manufacturers?

(a) If you are an FTA recipient, you must require in your DBE program that each transit vehicle manufacturer,
as a condition of being authorized to bid or propose on FTA-assisted transit vehicle procurements, certify
that it has complied with the requirements of this section. You do not include FTA assistance used in
transit vehicle procurements in the base amount from which your overall goal is calculated.

(1) Only those transit vehicle manufacturers listed on FTA's certified list of Transit Vehicle
Manufacturers, or that have submitted a goal methodology to FTA that has been approved or has not
been disapproved, at the time of solicitation are eligible to bid.

(2) ATVM's failure to implement the DBE Program in the manner as prescribed in this section and
throughout 49 CFR part 26 will be deemed as non-compliance, which will result in removal from
FTA's certified TVMs list, resulting in that manufacturer becoming ineligible to bid.

(3) FTA recipient's failure to comply with the requirements set forth in paragraph (a) of this section may
result in formal enforcement action or appropriate sanction as determined by FTA (e.g., FTA
declining to participate in the vehicle procurement).

(4) FTA recipients are required to submit within 30 days of making an award, the name of the successful
bidder, and the total dollar value of the contract in the manner prescribed in the grant agreement.
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(b) If you are a transit vehicle manufacturer, you must establish and submit for FTA's approval an annual
overall percentage goal.

(1) In setting your overall goal, you should be guided, to the extent applicable, by the principles
underlying § 26.45. The base from which you calculate this goal is the amount of FTA financial
assistance included in transit vehicle contracts you will bid on during the fiscal year in question, less

the portion(s) attributable to the manufacturing process performed entirely by the transit vehicle
manufacturer's own forces.

(i) You must consider and include in your base figure all domestic contracting opportunities made
available to non-DBE firms; and

(i) You must exclude from this base figure funds attributable to work performed outside the United
States and its territories, possessions, and commonwealths.

(iii) In establishing an overall goal, the transit vehicle manufacturer must provide for public
participation. This includes consultation with interested parties consistent with § 26.45(g).

(2) The requirements of this part with respect to submission and approval of overall goals apply to you
as they do to recipients.

(c) Transit vehicle manufacturers awarded must comply with the reporting requirements of § 26.11 of this
part including the requirement to submit the Uniform Report of Awards or Commitments and Payments, in

order to remain eligible to bid on FTA assisted transit vehicle procurements.

(d) Transit vehicle manufacturers must implement all other applicable requirements of this part, except those
relating to UCPs and DBE certification procedures.

(e) If you are an FHWA or FAA recipient, you may, with FHWA or FAA approval, use the procedures of this
section with respect to procurements of vehicles or specialized equipment. If you choose to do so, then
the manufacturers of this equipment must meet the same requirements (including goal approval by
FHWA or FAA) as transit vehicle manufacturers must meet in FTA-assisted procurements.

(f) As arecipient you may, with FTA approval, establish project-specific goals for DBE participation in the
procurement of transit vehicles in lieu of complying through the procedures of this section.

[79 FR 59594, Oct. 2, 2014]

§ 26.51 What means do recipients use to meet overall goals?

(a) You must meet the maximum feasible portion of your overall goal by using race-neutral means of
facilitating race-neutral DBE participation. Race-neutral DBE participation includes any time a DBE wins a

prime contract through customary competitive procurement procedures or is awarded a subcontract on a
prime contract that does not carry a DBE contract goal.

(b) Race-neutral means include, but are not limited to, the following:

(1) Arranging solicitations, times for the presentation of bids, quantities, specifications, and delivery
schedules in ways that facilitate participation by DBEs and other small businesses and by making

this part.
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)

3)

(4)

(5)

(6)

(7)

(8)

(9)

Attachment E
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Providing assistance in overcoming limitations such as inability to obtain bonding or financing (e.g.,
by such means as simplifying the bonding process, reducing bonding requirements, eliminating the
impact of surety costs from bids, and providing services to help DBEs, and other small businesses,
obtain bonding and financing);

Providing technical assistance and other services;

Carrying out information and communications programs on contracting procedures and specific
contract opportunities (e.g., ensuring the inclusion of DBEs, and other small businesses, on recipient
mailing lists for bidders; ensuring the dissemination to bidders on prime contracts of lists of
potential subcontractors; provision of information in languages other than English, where
appropriate);

Implementing a supportive services program to develop and improve immediate and long-term
business management, record keeping, and financial and accounting capability for DBEs and other
small businesses;

Providing services to help DBEs, and other small businesses, improve long-term development,
increase opportunities to participate in a variety of kinds of work, handle increasingly significant
projects, and achieve eventual self-sufficiency;

Establishing a program to assist new, start-up firms, particularly in fields in which DBE participation
has historically been low;

Ensuring distribution of your DBE directory, through print and electronic means, to the widest feasible
universe of potential prime contractors; and

Assisting DBEs, and other small businesses, to develop their capability to utilize emerging
technology and conduct business through electronic media.

(c) Each time you submit your overall goal for review by the concerned operating administration, you must
also submit your projection of the portion of the goal that you expect to meet through race-neutral means
and your basis for that projection. This projection is subject to approval by the concerned operating
administration, in conjunction with its review of your overall goal.

(d) You must establish contract goals to meet any portion of your overall goal you do not project being able to
meet using race-neutral means.

(e) The following provisions apply to the use of contract goals:

(M

)

3)

You may use contract goals only on those DOT-assisted contracts that have subcontracting
possibilities.

You are not required to set a contract goal on every DOT-assisted contract. You are not required to
set each contract goal at the same percentage level as the overall goal. The goal for a specific
contract may be higher or lower than that percentage level of the overall goal, depending on such
factors as the type of work involved, the location of the work, and the availability of DBEs for the
work of the particular contract. However, over the period covered by your overall goal, you must set
contract goals so that they will cumulatively result in meeting any portion of your overall goal you do
not project being able to meet through the use of race-neutral means.

Operating administration approval of each contract goal is not necessarily required. However,
operating administrations may review and approve or disapprove any contract goal you establish.
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(4) Your contract goals must provide for participation by all certified DBEs and must not be subdivided
into group-specific goals.

(f) To ensure that your DBE program continues to be narrowly tailored to overcome the effects of
discrimination, you must adjust your use of contract goals as follows:

(1) If your approved projection under paragraph (c) of this section estimates that you can meet your

entire overall goal for a given year through race-neutral means, you must implement your program
without setting contract goals during that year, unless it becomes necessary in order meet your
overall goal.

Example to paragraph (f)(1):  Your overall goal for Year 1 is 12 percent. You estimate that
you can obtain 12 percent or more DBE participation through the use of race-neutral
measures, without any use of contract goals. In this case, you do not set any contract goals
for the contracts that will be performed in Year 1. However, if part way through Year 1, your
DBE awards or commitments are not at a level that would permit you to achieve your overall
goal for Year 1, you could begin setting race-conscious DBE contract goals during the
remainder of the year as part of your obligation to implement your program in good faith.

(2) If, during the course of any year in which you are using contract goals, you determine that you will
exceed your overall goal, you must reduce or eliminate the use of contract goals to the extent
necessary to ensure that the use of contract goals does not result in exceeding the overall goal. If
you determine that you will fall short of your overall goal, then you must make appropriate

modifications in your use of race-neutral and/or race-conscious measures to allow you to meet the
overall goal.

Example to paragraph (f)2): In Year Il, your overall goal is 12 percent. You have estimated
that you can obtain 5 percent DBE participation through use of race-neutral measures. You
therefore plan to obtain the remaining 7 percent participation through use of DBE goals. By
September, you have already obtained 11 percent DBE participation for the year. For contracts
let during the remainder of the year, you use contract goals only to the extent necessary to
obtain an additional one percent DBE participation. However, if you determine in September
that your participation for the year is likely to be only 8 percent total, then you would increase
your use of race-neutral and/or race-conscious means during the remainder of the year in
order to achieve your overall goal.

(3) If the DBE participation you have obtained by race-neutral means alone meets or exceeds your
overall goals for two consecutive years, you are not required to make a projection of the amount of
your goal you can meet using such means in the next year. You do not set contract goals on any
contracts in the next year. You continue using only race-neutral means to meet your overall goals
unless and until you do not meet your overall goal for a year.

Example to paragraph (f)(3):  Your overall goal for Years | and Year Il is 10 percent. The DBE
participation you obtain through race-neutral measures alone is 10 percent or more in each
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year. (For this purpose, it does not matter whether you obtained additional DBE participation
through using contract goals in these years.) In Year Ill and following years, you do not need
to make a projection under paragraph (c) of this section of the portion of your overall goal you
expect to meet using race-neutral means. You simply use race-neutral means to achieve your
overall goals. However, if in Year VI your DBE participation falls short of your overall goal, then

you must make a paragraph (c) projection for Year VIl and, if necessary, resume use of
contract goals in that year.

(4) If you obtain DBE participation that exceeds your overall goal in two consecutive years through the
use of contract goals (i.e., not through the use of race-neutral means alone), you must reduce your
use of contract goals proportionately in the following year.

Example to paragraph (f)(4): In Years | and Il, your overall goal is 12 percent, and you obtain
14 and 16 percent DBE participation, respectively. You have exceeded your goals over the
two-year period by an average of 25 percent. In Year lll, your overall goal is again 12 percent,
and your paragraph (c) projection estimates that you will obtain 4 percent DBE participation
through race-neutral means and 8 percent through contract goals. You then reduce the
contract goal projection by 25 percent (i.e., from 8 to 6 percent) and set contract goals
accordingly during the year. If in Year Ill you obtain 11 percent participation, you do not use
this contract goal adjustment mechanism for Year IV, because there have not been two
consecutive years of exceeding overall goals.

(g) Inany year in which you project meeting part of your goal through race-neutral means and the remainder
through contract goals, you must maintain data separately on DBE achievements in those contracts with

and without contract goals, respectively. You must report this data to the concerned operating
administration as provided in § 26.11.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011; 79 FR 59595, Oct. 2, 2014]

§ 26.53 What are the good faith efforts procedures recipients follow in situations where there
are contract goals?

(a) When you have established a DBE contract goal, you must award the contract only to a bidder/offeror who

makes good faith efforts to meet it. You must determine that a bidder/offeror has made good faith efforts
if the bidder/offeror does either of the following things:

(1) Documents that it has obtained enough DBE participation to meet the goal; or

(2) Documents that it made adequate good faith efforts to meet the goal, even though it did not succeed
in obtaining enough DBE participation to do so. If the bidder/offeror does document adequate good
faith efforts, you must not deny award of the contract on the basis that the bidder/offeror failed to

meet the goal. See Appendix A of this part for guidance in determining the adequacy of a bidder/
offeror's good faith efforts.

(b) Inyour solicitations for DOT-assisted contracts for which a contract goal has been established, you must
require the following:
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(1) Award of the contract will be conditioned on meeting the requirements of this section;

(2) All bidders or offerors will be required to submit the following information to the recipient, at the time
provided in paragraph (b)(3) of this section:

(i) The names and addresses of DBE firms that will participate in the contract;

(ii) A description of the work that each DBE will perform. To count toward meeting a goal, each DBE

firm must be certified in a NAICS code applicable to the kind of work the firm would perform on
the contract;

(iii) The dollar amount of the participation of each DBE firm participating;

(iv) Written documentation of the bidder/offeror's commitment to use a DBE subcontractor whose
participation it submits to meet a contract goal; and

(v) Written confirmation from each listed DBE firm that it is participating in the contract in the kind
and amount of work provided in the prime contractor's commitment.

(vi) If the contract goal is not met, evidence of good faith efforts (see Appendix A of this part). The
documentation of good faith efforts must include copies of each DBE and non-DBE
subcontractor quote submitted to the bidder when a non-DBE subcontractor was selected over
a DBE for work on the contract; and

©)

(i) Atyour discretion, the bidder/offeror must present the information required by paragraph (b)(2)
of this section—

(A) Under sealed bid procedures, as a matter of responsiveness, or with initial proposals,
under contract negotiation procedures; or

(B) No later than 7 days after bid opening as a matter of responsibility. The 7 days shall be
reduced to 5 days beginning January 1, 2017.

(i) Provided that, in a negotiated procurement, including a design-build procurement, the bidder/
offeror may make a contractually binding commitment to meet the goal at the time of bid
submission or the presentation of initial proposals but provide the information required by

paragraph (b)(2) of this section before the final selection for the contract is made by the
recipient.

(c) You must make sure all information is complete and accurate and adequately documents the bidder/

offeror's good faith efforts before committing yourself to the performance of the contract by the bidder/
offeror.

(d) If you determine that the apparent successful bidder/offeror has failed to meet the requirements of
paragraph (a) of this section, you must, before awarding the contract, provide the bidder/offeror an

opportunity for administrative reconsideration.

(1) As part of this reconsideration, the bidder/offeror must have the opportunity to provide written

documentation or argument concerning the issue of whether it met the goal or made adequate good
faith efforts to do so.

49 CFR 26.53(d)(1) (enhanced display) page 26 of 97
Page 36 of 107


part-26

Attachment E
49 CFR Part 26 (up to date as of 4/28/2023) 49 CFR 26.53(d)(2)
Participation by Disadvantaged Business Enterprises in Depart... ’

(2) Your decision on reconsideration must be made by an official who did not take part in the original

determination that the bidder/offeror failed to meet the goal or make adequate good faith efforts to
do so.

(3) The bidder/offeror must have the opportunity to meet in person with your reconsideration official to
discuss the issue of whether it met the goal or made adequate good faith efforts to do so.

(4) You must send the bidder/offeror a written decision on reconsideration, explaining the basis for
finding that the bidder did or did not meet the goal or make adequate good faith efforts to do so.

(5) The result of the reconsideration process is not administratively appealable to the Department of
Transportation.

(e) In a“design-build” or “turnkey” contracting situation, in which the recipient lets a master contract to a
contractor, who in turn lets subsequent subcontracts for the work of the project, a recipient may establish
a goal for the project. The master contractor then establishes contract goals, as appropriate, for the
subcontracts it lets. Recipients must maintain oversight of the master contractor's activities to ensure
that they are conducted consistent with the requirements of this part.

(M)

(i)  You must require that a prime contractor not terminate a DBE subcontractor listed in response
to paragraph (b)(2) of this section (or an approved substitute DBE firm) without your prior
written consent. This includes, but is not limited to, instances in which a prime contractor seeks
to perform work originally designated for a DBE subcontractor with its own forces or those of

an affiliate, a non-DBE firm, or with another DBE firm.
(i) You must include in each prime contract a provision stating:

(A) That the contractor shall utilize the specific DBEs listed to perform the work and supply the
materials for which each is listed unless the contractor obtains your written consent as
provided in this paragraph (f); and

(B) That, unless your consent is provided under this paragraph (f), the contractor shall not be

entitled to any payment for work or material unless it is performed or supplied by the listed
DBE.

(2) You may provide such written consent only if you agree, for reasons stated in your concurrence
document, that the prime contractor has good cause to terminate the DBE firm.

(3) For purposes of this paragraph, good cause includes the following circumstances:
(i) The listed DBE subcontractor fails or refuses to execute a written contract;

(i) The listed DBE subcontractor fails or refuses to perform the work of its subcontract in a way
consistent with normal industry standards. Provided, however, that good cause does not exist if
the failure or refusal of the DBE subcontractor to perform its work on the subcontract results
from the bad faith or discriminatory action of the prime contracor;

(iii) The listed DBE subcontractor fails or refuses to meet the prime contractor's reasonable,
nondiscriminatory bond requirements.

(iv) The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit unworthiness;
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(v) The listed DBE subcontractor is ineligible to work on public works projects because of
suspension and debarment proceedings pursuant 2 CFR Parts 180, 215 and 1,200 or applicable
state law;

(vii) You have determined that the listed DBE subcontractor is not a responsible contractor;

(vi) The listed DBE subcontractor voluntarily withdraws from the project and provides to you written
notice of its withdrawal;

(vii) The listed DBE is ineligible to receive DBE credit for the type of work required;

(viii) A DBE owner dies or becomes disabled with the result that the listed DBE contractor is unable
to complete its work on the contract;

(ix) Other documented good cause that you determine compels the termination of the DBE
subcontractor. Provided, that good cause does not exist if the prime contractor seeks to
terminate a DBE it relied upon to obtain the contract so that the prime contractor can self-
perform the work for which the DBE contractor was engaged or so that the prime contractor
can substitute another DBE or non-DBE contractor after contract award.

(4) Before transmitting to you its request to terminate and/or substitute a DBE subcontractor, the prime
contractor must give notice in writing to the DBE subcontractor, with a copy to you, of its intent to
request to terminate and/or substitute, and the reason for the request.

(5) The prime contractor must give the DBE five days to respond to the prime contractor's notice and
advise you and the contractor of the reasons, if any, why it objects to the proposed termination of its
subcontract and why you should not approve the prime contractor's action. If required in a particular
case as a matter of public necessity (e.g., safety), you may provide a response period shorter than
five days.

(6) In addition to post-award terminations, the provisions of this section apply to preaward deletions of
or substitutions for DBE firms put forward by offerors in negotiated procurements.

(g) When a DBE subcontractor is terminated as provided in paragraph (f) of this section, or fails to complete
its work on the contract for any reason, you must require the prime contractor to make good faith efforts
to find another DBE subcontractor to substitute for the original DBE. These good faith efforts shall be
directed at finding another DBE to perform at least the same amount of work under the contract as the
DBE that was terminated, to the extent needed to meet the contract goal you established for the
procurement. The good faith efforts shall be documented by the contractor. If the recipient requests
documentation under this provision, the contractor shall submit the documentation within 7 days, which
may be extended for an additional 7 days if necessary at the request of the contractor, and the recipient
shall provide a written determination to the contractor stating whether or not good faith efforts have been
demonstrated.

(h) You must include in each prime contract the contract clause required by § 26.13(b) stating that failure by
the contractor to carry out the requirements of this part is a material breach of the contract and may
result in the termination of the contract or such other remedies set forth in that section you deem

appropriate if the prime contractor fails to comply with the requirements of this section.

(i) You must apply the requirements of this section to DBE bidders/offerors for prime contracts. In
determining whether a DBE bidder/offeror for a prime contract has met a contract goal, you count the
work the DBE has committed to performing with its own forces as well as the work that it has committed
to be performed by DBE subcontractors and DBE suppliers.
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(j) You must require the contractor awarded the contract to make available upon request a copy of all DBE
subcontracts. The subcontractor shall ensure that all subcontracts or an agreement with DBEs to supply
labor or materials require that the subcontract and all lower tier subcontractors be performed in
accordance with this part's provisions.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011; 79 FR 59595, Oct. 2, 2014]

§ 26.55 How is DBE participation counted toward goals?

(a) When a DBE participates in a contract, you count only the value of the work actually performed by the DBE
toward DBE goals.

(1) Count the entire amount of that portion of a construction contract (or other contract not covered by
paragraph (a)(2) of this section) that is performed by the DBE's own forces. Include the cost of
supplies and materials obtained by the DBE for the work of the contract, including supplies
purchased or equipment leased by the DBE (except supplies and equipment the DBE subcontractor

purchases or leases from the prime contractor or its affiliate).

(2) Count the entire amount of fees or commissions charged by a DBE firm for providing a bona fide
service, such as professional, technical, consultant, or managerial services, or for providing bonds or
insurance specifically required for the performance of a DOT-assisted contract, toward DBE goals,
provided you determine the fee to be reasonable and not excessive as compared with fees
customarily allowed for similar services.

(3) When a DBE subcontracts part of the work of its contract to another firm, the value of the
subcontracted work may be counted toward DBE goals only if the DBE's subcontractor is itself a
DBE. Work that a DBE subcontracts to a non-DBE firm does not count toward DBE goals.

(b) When a DBE performs as a participant in a joint venture, count a portion of the total dollar value of the
contract equal to the distinct, clearly defined portion of the work of the contract that the DBE performs
with its own forces toward DBE goals.

(c) Count expenditures to a DBE contractor toward DBE goals only if the DBE is performing a commercially
useful function on that contract.

(1) A DBE performs a commercially useful function when it is responsible for execution of the work of
the contract and is carrying out its responsibilities by actually performing, managing, and supervising
the work involved. To perform a commercially useful function, the DBE must also be responsible,
with respect to materials and supplies used on the contract, for negotiating price, determining quality
and quantity, ordering the material, and installing (where applicable) and paying for the material
itself. To determine whether a DBE is performing a commercially useful function, you must evaluate
the amount of work subcontracted, industry practices, whether the amount the firm is to be paid
under the contract is commensurate with the work it is actually performing and the DBE credit
claimed for its performance of the work, and other relevant factors.

(2) A DBE does not perform a commercially useful function if its role is limited to that of an extra
participant in a transaction, contract, or project through which funds are passed in order to obtain
the appearance of DBE participation. In determining whether a DBE is such an extra participant, you
must examine similar transactions, particularly those in which DBEs do not participate.
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(3) If a DBE does not perform or exercise responsibility for at least 30 percent of the total cost of its
contract with its own work force, or the DBE subcontracts a greater portion of the work of a contract
than would be expected on the basis of normal industry practice for the type of work involved, you
must presume that it is not performing a commercially useful function.

(4) When a DBE is presumed not to be performing a commercially useful function as provided in
paragraph (c)(3) of this section, the DBE may present evidence to rebut this presumption. You may

determine that the firm is performing a commercially useful function given the type of work involved
and normal industry practices.

(5) Your decisions on commercially useful function matters are subject to review by the concerned
operating administration, but are not administratively appealable to DOT.

(d) Use the following factors in determining whether a DBE trucking company is performing a commercially
useful function:

(1) The DBE must be responsible for the management and supervision of the entire trucking operation
for which it is responsible on a particular contract, and there cannot be a contrived arrangement for
the purpose of meeting DBE goals.

(2) The DBE must itself own and operate at least one fully licensed, insured, and operational truck used
on the contract.

(3) The DBE receives credit for the total value of the transportation services it provides on the contract
using trucks it owns, insures, and operates using drivers it employs.

(4) The DBE may lease trucks from another DBE firm, including an owner-operator who is certified as a
DBE. The DBE who leases trucks from another DBE receives credit for the total value of the
transportation services the lessee DBE provides on the contract.

(5) The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The DBE that
leases trucks equipped with drivers from a non-DBE is entitled to credit for the total value of
transportation services provided by non-DBE leased trucks equipped with drivers not to exceed the
value of transportation services on the contract provided by DBE-owned trucks or leased trucks with
DBE employee drivers. Additional participation by non-DBE owned trucks equipped with drivers
receives credit only for the fee or commission it receives as a result of the lease arrangement. If a
recipient chooses this approach, it must obtain written consent from the appropriate DOT operating
administration.

Example to paragraph (d)(5): DBE Firm X uses two of its own trucks on a contract. It leases
two trucks from DBE Firm Y and six trucks equipped with drivers from non-DBE Firm Z. DBE
credit would be awarded for the total value of transportation services provided by Firm X and
Firm Y, and may also be awarded for the total value of transportation services provided by
four of the six trucks provided by Firm Z. In all, full credit would be allowed for the
participation of eight trucks. DBE credit could be awarded only for the fees or commissions
pertaining to the remaining trucks Firm X receives as a result of the lease with Firm Z.

(6) The DBE may lease trucks without drivers from a non-DBE truck leasing company. If the DBE leases
trucks from a non-DBE truck leasing company and uses its own employees as drivers, it is entitled to
credit for the total value of these hauling services.
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Example to paragraph (d)(6): DBE Firm X uses two of its own trucks on a contract. It leases
two additional trucks from non-DBE Firm Z. Firm X uses its own employees to drive the trucks
leased from Firm Z. DBE credit would be awarded for the total value of the transportation
services provided by all four trucks.

(7) For purposes of this paragraph (d), a lease must indicate that the DBE has exclusive use of and
control over the truck. This does not preclude the leased truck from working for others during the
term of the lease with the consent of the DBE, so long as the lease gives the DBE absolute priority for
use of the leased truck. Leased trucks must display the name and identification number of the DBE.

(e) Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the following:
(1)

(i) If the materials or supplies are obtained from a DBE manufacturer, count 100 percent of the
cost of the materials or supplies toward DBE goals.

(ii) For purposes of this paragraph (e)(1), a manufacturer is a firm that operates or maintains a

factory or establishment that produces, on the premises, the materials, supplies, articles, or

equipment required under the contract and of the general character described by the
specifications.

)

(i) If the materials or supplies are purchased from a DBE regular dealer, count 60 percent of the
cost of the materials or supplies toward DBE goals.

(i) For purposes of this section, a regular dealer is a firm that owns, operates, or maintains a store,
warehouse, or other establishment in which the materials, supplies, articles or equipment of the
general character described by the specifications and required under the contract are bought,
kept in stock, and regularly sold or leased to the public in the usual course of business.

(A) To be aregular dealer, the firm must be an established, regular business that engages, as
its principal business and under its own name, in the purchase and sale or lease of the
products in question.

(B) A person may be a regular dealer in such bulk items as petroleum products, steel, cement,
gravel, stone, or asphalt without owning, operating, or maintaining a place of business as
provided in this paragraph (e)(2)(ii) if the person both owns and operates distribution
equipment for the products. Any supplementing of regular dealers' own distribution
equipment shall be by a long-term lease agreement and not on an ad hoc or contract-by-
contract basis.

(C) Packagers, brokers, manufacturers' representatives, or other persons who arrange or
expedite transactions are not regular dealers within the meaning of this paragraph (e)(2).

(3) With respect to materials or supplies purchased from a DBE which is neither a manufacturer nor a
regular dealer, count the entire amount of fees or commissions charged for assistance in the
procurement of the materials and supplies, or fees or transportation charges for the delivery of
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materials or supplies required on a job site, toward DBE goals, provided you determine the fees to be
reasonable and not excessive as compared with fees customarily allowed for similar services. Do
not count any portion of the cost of the materials and supplies themselves toward DBE goals,
however.

(4) You must determine the amount of credit awarded to a firm for the provisions of materials and
supplies (e.g., whether a firm is acting as a regular dealer or a transaction expediter) on a contract-
by-contract basis.

(f) Ifafirmis not currently certified as a DBE in accordance with the standards of subpart D of this part at the
time of the execution of the contract, do not count the firm's participation toward any DBE goals, except
as provided for in § 26.87(i)).

(g) Do not count the dollar value of work performed under a contract with a firm after it has ceased to be
certified toward your overall goal.

(h) Do not count the participation of a DBE subcontractor toward a contractor's final compliance with its DBE
obligations on a contract until the amount being counted has actually been paid to the DBE.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003; 79 FR 59595, Oct. 2, 2014]

Subpart D—Certification Standards

§ 26.61 How are burdens of proof allocated in the certification process?

(a) In determining whether to certify a firm as eligible to participate as a DBE, you must apply the standards of
this subpart.

(b) The firm seeking certification has the burden of demonstrating to you, by a preponderance of the
evidence, that it meets the requirements of this subpart concerning group membership or individual
disadvantage, business size, ownership, and control.

(c) You must rebuttably presume that members of the designated groups identified in § 26.67(a) are socially
and economically disadvantaged. This means they do not have the burden of proving to you that they are
socially and economically disadvantaged. In order to obtain the benefit of the rebuttable presumption,
individuals must submit a signed, notarized statement that they are a member of one of the groups in §
26.67(a). Applicants do have the obligation to provide you information concerning their economic

disadvantage (see § 26.67).

(d) Individuals who are not presumed to be socially and economically disadvantaged, and individuals
concerning whom the presumption of disadvantage has been rebutted, have the burden of proving to you,
by a preponderance of the evidence, that they are socially and economically disadvantaged. (See
Appendix E of this part.)

(e) You must make determinations concerning whether individuals and firms have met their burden of
demonstrating group membership, ownership, control, and social and economic disadvantage (where
disadvantage must be demonstrated on an individual basis) by considering all the facts in the record,
viewed as a whole.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003]
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§ 26.63 What rules govern group membership determinations?
(a)

(1) If, after reviewing the signed notarized statement of membership in a presumptively disadvantaged
group (see § 26.61(c)), you have a well founded reason to question the individual's claim of
membership in that group, you must require the individual to present additional evidence that he or
she is a member of the group.

(2) You must provide the individual a written explanation of your reasons for questioning his or her group
membership and a written request for additional evidence as outlined in paragraph (b) of this
section.

(3) Inimplementing this section, you must take special care to ensure that you do not impose a
disproportionate burden on members of any particular designated group. Imposing a
disproportionate burden on members of a particular group could violate § 26.7(b) and/or Title VI of
the Civil Rights Act of 1964 and 49 CFR part 21.

(b) In making such a determination, you must consider whether the person has held himself out to be a
member of the group over a long period of time prior to application for certification and whether the
person is regarded as a member of the group by the relevant community. You may require the applicant to
produce appropriate documentation of group membership.

(1) If you determine that an individual claiming to be a member of a group presumed to be
disadvantaged is not a member of a designated disadvantaged group, the individual must
demonstrate social and economic disadvantage on an individual basis.

(2) Your decisions concerning membership in a designated group are subject to the certification appeals
procedure of § 26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003]

§ 26.65 What rules govern business size determinations?

(a) To be an eligible DBE, a firm (including its affiliates) must be an existing small business, as defined by
Small Business Administration (SBA) standards. As a recipient, you must apply current SBA business size
standard(s) found in 13 CFR part 121 appropriate to the type(s) of work the firm seeks to perform in DOT-
assisted contracts, including the primary industry classification of the applicant.

(b) Even if it meets the requirements of paragraph (a) of this section, a firm is not an eligible DBE for the
purposes of Federal Highway Administration and Federal Transit Administration-assisted work in any
Federal fiscal year if the firm (including its affiliates) has had average annual gross receipts, as defined by
SBA regulations (see 13 CFR 121.104), over the firm's previous three fiscal years, in excess of $26.29
million. The Department will adjust this amount for inflation on an annual basis. The adjusted amount will

be published on the Department's website in subsequent years.

(c) The Department adjusts the number in paragraph (b) of this section annually using the Department of

Commerce price deflators for purchases by State and local governments as the basis for this adjustment.

[74 FR 15224, Apr. 3, 2009, as amended at 79 FR 59596, Oct. 2, 2014; 85 FR 80647, Dec. 14, 2020]
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§ 26.67 What rules determine social and economic disadvantage?
(a) Presumption of disadvantage.

(1) You must rebuttably presume that citizens of the United States (or lawfully admitted permanent
residents) who are women, Black Americans, Hispanic Americans, Native Americans, Asian-Pacific
Americans, Subcontinent Asian Americans, or other minorities found to be disadvantaged by the
SBA, are socially and economically disadvantaged individuals. You must require applicants to submit
a signed, notarized certification that each presumptively disadvantaged owner is, in fact, socially and
economically disadvantaged.

)

(i) You must require each individual owner of a firm applying to participate as a DBE, whose
ownership and control are relied upon for DBE certification, to certify that he or she has a
personal net worth that does not exceed $1.32 million.

(ii) You must require each individual who makes this certification to support it with a signed,
notarized statement of personal net worth, with appropriate supporting documentation. To
meet this requirement, you must use the DOT personal net worth form provided in appendix G
to this part without change or revision. Where necessary to accurately determine an individual's
personal net worth, you may, on a case-by-case basis, require additional financial information
from the owner of an applicant firm (e.g., information concerning the assets of the owner's
spouse, where needed to clarify whether assets have been transferred to the spouse or when
the owner's spouse is involved in the operation of the company). Requests for additional
information shall not be unduly burdensome or intrusive.

(iii) In determining an individual's net worth, you must observe the following requirements:
(A) Exclude an individual's ownership interest in the applicant firm;

(B) Exclude the individual's equity in his or her primary residence (except any portion of such
equity that is attributable to excessive withdrawals from the applicant firm). The equity is
the market value of the residence less any mortgages and home equity loan balances.
Recipients must ensure that home equity loan balances are included in the equity
calculation and not as a separate liability on the individual's personal net worth form.
Exclusions for net worth purposes are not exclusions for asset valuation or access to
capital and credit purposes.

(C) Do not use a contingent liability to reduce an individual's net worth.

(D) With respect to assets held in vested pension plans, Individual Retirement Accounts,
401(k) accounts, or other retirement savings or investment programs in which the assets
cannot be distributed to the individual at the present time without significant adverse tax
or interest consequences, include only the present value of such assets, less the tax and
interest penalties that would accrue if the asset were distributed at the present time.

(iv) Notwithstanding any provision of Federal or State law, you must not release an individual's
personal net worth statement nor any documents pertaining to it to any third party without the
written consent of the submitter. Provided, that you must transmit this information to DOT in
any certification appeal proceeding under § 26.89 of this part or to any other State to which the
individual's firm has applied for certification under § 26.85 of this part.
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(b) Rebuttal of presumption of disadvantage.
(1) Anindividual's presumption of economic disadvantage may be rebutted in two ways.

(i) If the statement of personal net worth and supporting documentation that an individual submits
under paragraph (a)(2) of this section shows that the individual's personal net worth exceeds

$1.32 million, the individual's presumption of economic disadvantage is rebutted. You are not
required to have a proceeding under paragraph (b)(2) of this section in order to rebut the

presumption of economic disadvantage in this case.

Example to paragraph (b)(1)(i):  An individual with very high assets and significant
liabilities may, in accounting terms, have a PNW of less than $1.32 million. However, the
person's assets collectively (e.g., high income level, a very expensive house, a yacht,
extensive real or personal property holdings) may lead a reasonable person to conclude
that he or she is not economically disadvantaged. The recipient may rebut the
individual's presumption of economic disadvantage under these circumstances, as
provided in this section, even though the individual's PNW is less than $1.32 million.
(i)
(A) If the statement of personal net worth and supporting documentation that an individual
submits under paragraph (a)(2) of this section demonstrates that the individual is able to

accumulate substantial wealth, the individual's presumption of economic disadvantage is

rebutted. In making this determination, as a certifying agency, you may consider factors
that include, but are not limited to, the following:

(1) Whether the average adjusted gross income of the owner over the most recent three
year period exceeds $350,000;

(2) Whether the income was unusual and not likely to occur in the future;

—~~
W
~

Whether the earnings were offset by losses;

s

Whether the income was reinvested in the firm or used to pay taxes arising in the
normal course of operations by the firm;

(5) Other evidence that income is not indicative of lack of economic disadvantage; and
(6) Whether the total fair market value of the owner's assets exceed $6 million.

(B) You must have a proceeding under paragraph (b)(2) of this section in order to rebut the

presumption of economic disadvantage in this case.

(2) If you have a reasonable basis to believe that an individual who is a member of one of the designated
groups is not, in fact, socially and/or economically disadvantaged you may, at any time, start a
proceeding to determine whether the presumption should be regarded as rebutted with respect to
that individual. Your proceeding must follow the procedures of § 26.87.

(3) Insuch a proceeding, you have the burden of demonstrating, by a preponderance of the evidence,
that the individual is not socially and economically disadvantaged. You may require the individual to
produce information relevant to the determination of his or her disadvantage.
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(4) When an individual's presumption of social and/or economic disadvantage has been rebutted, his or
her ownership and control of the firm in question cannot be used for purposes of DBE eligibility
under this subpart unless and until he or she makes an individual showing of social and/or
economic disadvantage. If the basis for rebutting the presumption is a determination that the
individual's personal net worth exceeds $1.32 million, the individual is no longer eligible for
participation in the program and cannot regain eligibility by making an individual showing of
disadvantage, so long as his or her PNW remains above that amount.

(c) Transfers within two years.

(1) Except as set forth in paragraph (c)(2) of this section, recipients must attribute to an individual
claiming disadvantaged status any assets which that individual has transferred to an immediate
family member, to a trust a beneficiary of which is an immediate family member, or to the applicant
firm for less than fair market value, within two years prior to a concern's application for participation
in the DBE program or within two years of recipient's review of the firm's annual affidavit, unless the
individual claiming disadvantaged status can demonstrate that the transfer is to or on behalf of an

immediate family member for that individual's education, medical expenses, or some other form of
essential support.

(2) Recipients must not attribute to an individual claiming disadvantaged status any assets transferred
by that individual to an immediate family member that are consistent with the customary recognition
of special occasions, such as birthdays, graduations, anniversaries, and retirements.

(d) Individual determinations of social and economic disadvantage. Firms owned and controlled by individuals
who are not presumed to be socially and economically disadvantaged (including individuals whose
presumed disadvantage has been rebutted) may apply for DBE certification. You must make a case-by-
case determination of whether each individual whose ownership and control are relied upon for DBE
certification is socially and economically disadvantaged. In such a proceeding, the applicant firm has the
burden of demonstrating to you, by a preponderance of the evidence, that the individuals who own and
control it are socially and economically disadvantaged. An individual whose personal net worth exceeds
$1.32 million shall not be deemed to be economically disadvantaged. In making these determinations,
use the guidance found in Appendix E of this part. You must require that applicants provide sufficient
information to permit determinations under the guidance of appendix E of this part.

[79 FR 59596, Oct. 2, 2014]

§ 26.69 What rules govern determinations of ownership?

(a) In determining whether the socially and economically disadvantaged participants in a firm own the firm,
you must consider all the facts in the record viewed as a whole, including the origin of all assets and how
and when they were used in obtaining the firm. All transactions for the establishment and ownership (or

transfer of ownership) must be in the normal course of business, reflecting commercial and arms-length
practices.

(b) To be an eligible DBE, a firm must be at least 51 percent owned by socially and economically
disadvantaged individuals.

(1) Inthe case of a corporation, such individuals must own at least 51 percent of the each class of
voting stock outstanding and 51 percent of the aggregate of all stock outstanding.
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(2) Inthe case of a partnership, 51 percent of each class of partnership interest must be owned by

socially and economically disadvantaged individuals. Such ownership must be reflected in the firm's
partnership agreement.

(3) Inthe case of a limited liability company, at least 51 percent of each class of member interest must
be owned by socially and economically disadvantaged individuals.

(c)

(1) The firm's ownership by socially and economically disadvantaged individuals, including their
contribution of capital or expertise to acquire their ownership interests, must be real, substantial, and
continuing, going beyond pro forma ownership of the firm as reflected in ownership documents.
Proof of contribution of capital should be submitted at the time of the application. When the

contribution of capital is through a loan, there must be documentation of the value of assets used as
collateral for the loan.

(2) Insufficient contributions include a promise to contribute capital, an unsecured note payable to the
firm or an owner who is not a disadvantaged individual, mere participation in a firm's activities as an
employee, or capitalization not commensurate with the value for the firm.

(3) The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks
and be entitled to the profits and loss commensurate with their ownership interests, as
demonstrated by the substance, not merely the form, of arrangements. Any terms or practices that
give a non-disadvantaged individual or firm a priority or superior right to a firm's profits, compared to
the disadvantaged owner(s), are grounds for denial.

(4) Debt instruments from financial institutions or other organizations that lend funds in the normal
course of their business do not render a firm ineligible, even if the debtor's ownership interest is
security for the loan.

Examples to paragraph (c): (i) An individual pays $100 to acquire a majority interest in a
firm worth $1 million. The individual's contribution to capital would not be viewed as
substantial.

(i) A 51% disadvantaged owner and a non-disadvantaged 49% owner contribute $100 and
$10,000, respectively, to acquire a firm grossing $1 million. This may be indicative of a pro
forma arrangement that does not meet the requirements of (c)(1).

(iii) The disadvantaged owner of a DBE applicant firm spends $250 to file articles of
incorporation and obtains a $100,000 loan, but makes only nominal or sporadic payments to
repay the loan. This type of contribution is not of a continuing nature.

(d) All securities that constitute ownership of a firm shall be held directly by disadvantaged persons. Except
as provided in this paragraph (d), no securities or assets held in trust, or by any guardian for a minor, are
considered as held by disadvantaged persons in determining the ownership of a firm. However, securities

or assets held in trust are regarded as held by a disadvantaged individual for purposes of determining
ownership of the firm, if—

(1) The beneficial owner of securities or assets held in trust is a disadvantaged individual, and the
trustee is the same or another such individual; or
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(2) The beneficial owner of a trust is a disadvantaged individual who, rather than the trustee, exercises
effective control over the management, policy-making, and daily operational activities of the firm.
Assets held in a revocable living trust may be counted only in the situation where the same
disadvantaged individual is the sole grantor, beneficiary, and trustee.

(e) The contributions of capital or expertise by the socially and economically disadvantaged owners to
acquire their ownership interests must be real and substantial. Examples of insufficient contributions
include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a
disadvantaged individual, or mere participation in a firm's activities as an employee. Debt instruments
from financial institutions or other organizations that lend funds in the normal course of their business do
not render a firm ineligible, even if the debtor's ownership interest is security for the loan.

(f) The following requirements apply to situations in which expertise is relied upon as part of a
disadvantaged owner's contribution to acquire ownership:

(1) The owner's expertise must be—
(i) Ina specialized field;
(ii) Of outstanding quality;
(iii) In areas critical to the firm's operations;
(iv) Indispensable to the firm's potential success;
(v) Specific to the type of work the firm performs; and

(vi) Documented in the records of the firm. These records must clearly show the contribution of
expertise and its value to the firm.

(2) Theindividual whose expertise is relied upon must have a significant financial investment in the firm.

(g) You must always deem as held by a socially and economically disadvantaged individual, for purposes of
determining ownership, all interests in a business or other assets obtained by the individual—

(1) Asthe result of a final property settlement or court order in a divorce or legal separation, provided
that no term or condition of the agreement or divorce decree is inconsistent with this section; or

(2) Through inheritance, or otherwise because of the death of the former owner.

(1) You must presume as not being held by a socially and economically disadvantaged individual, for
purposes of determining ownership, all interests in a business or other assets obtained by the
individual as the result of a gift, or transfer without adequate consideration, from any non-
disadvantaged individual or non-DBE firm who is—

(i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that
firm;

(ii) Involved in the same or a similar line of business; or

(iii) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which
the individual is seeking certification.

(2) To overcome this presumption and permit the interests or assets to be counted, the disadvantaged
individual must demonstrate to you, by clear and convincing evidence, that—
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(i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining
certification as a DBE; and

(i) The disadvantaged individual actually controls the management, policy, and operations of the

firm, notwithstanding the continuing participation of a non-disadvantaged individual who
provided the gift or transfer.

(i) You must apply the following rules in situations in which marital assets form a basis for ownership of a
firm:

(1) When marital assets (other than the assets of the business in question), held jointly or as community
property by both spouses, are used to acquire the ownership interest asserted by one spouse, you
must deem the ownership interest in the firm to have been acquired by that spouse with his or her
own individual resources, provided that the other spouse irrevocably renounces and transfers all
rights in the ownership interest in the manner sanctioned by the laws of the state in which either
spouse or the firm is domiciled. You do not count a greater portion of joint or community property
assets toward ownership than state law would recognize as belonging to the socially and
economically disadvantaged owner of the applicant firm.

(2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly

owned or community assets used to acquire an ownership interest in the firm must be included as
part of the firm's application for DBE certification.

(j)  You may consider the following factors in determining the ownership of a firm. However, you must not

regard a contribution of capital as failing to be real and substantial, or find a firm ineligible, solely
because—

(1) A socially and economically disadvantaged individual acquired his or her ownership interest as the

result of a gift, or transfer without adequate consideration, other than the types set forth in
paragraph (h) of this section;

(2) There is a provision for the co-signature of a spouse who is not a socially and economically
disadvantaged individual on financing agreements, contracts for the purchase or sale of real or
personal property, bank signature cards, or other documents; or

(3) Ownership of the firm in question or its assets is transferred for adequate consideration from a
spouse who is not a socially and economically disadvantaged individual to a spouse who is such an
individual. In this case, you must give particularly close and careful scrutiny to the ownership and
control of a firm to ensure that it is owned and controlled, in substance as well as in form, by a
socially and economically disadvantaged individual.

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR 59597, Oct. 2, 2074]

§ 26.71 What rules govern determinations concerning control?

(a) In determining whether socially and economically disadvantaged owners control a firm, you must consider
all the facts in the record, viewed as a whole.

(b) Only an independent business may be certified as a DBE. An independent business is one the viability of
which does not depend on its relationship with another firm or firms.

49 CFR 26.71(b) (enhanced display) page 39 of 97

Page 49 of 107


https://www.federalregister.gov/citation/64-FR-5126
https://www.federalregister.gov/citation/79-FR-59597

49 CFR Part 26 (up to date as of 4/28/2023)
Participation by Disadvantaged Business Enterprises in Depart...

(c)

(d)

(e)

(f)

Attachment E
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(1) Indetermining whether a potential DBE is an independent business, you must scrutinize relationships
with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding
support, and other resources.

(2) You must consider whether present or recent employer/employee relationships between the
disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE
firms compromise the independence of the potential DBE firm.

(3) You must examine the firm's relationships with prime contractors to determine whether a pattern of
exclusive or primary dealings with a prime contractor compromises the independence of the
potential DBE firm.

(4) In considering factors related to the independence of a potential DBE firm, you must consider the
consistency of relationships between the potential DBE and non-DBE firms with normal industry
practice.

A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion
of the socially and economically disadvantaged owners. There can be no restrictions through corporate
charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative
voting rights, voting powers attached to different classes of stock, employment contracts, requirements
for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory
agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and
economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual,
from making any business decision of the firm. This paragraph does not preclude a spousal co-signature
on documents as provided for in § 26.69(j)(2).

The socially and economically disadvantaged owners must possess the power to direct or cause the
direction of the management and policies of the firm and to make day-to-day as well as long-term
decisions on matters of management, policy and operations.

(1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive
officer or president).

(2) Inacorporation, disadvantaged owners must control the board of directors.

(3) Ina partnership, one or more disadvantaged owners must serve as general partners, with control
over all partnership decisions.

Individuals who are not socially and economically disadvantaged or immediate family members may be
involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors. Such
individuals must not, however possess or exercise the power to control the firm, or be disproportionately
responsible for the operation of the firm.

The socially and economically disadvantaged owners of the firm may delegate various areas of the
management, policymaking, or daily operations of the firm to other participants in the firm, regardless of
whether these participants are socially and economically disadvantaged individuals. Such delegations of
authority must be revocable, and the socially and economically disadvantaged owners must retain the
power to hire and fire any person to whom such authority is delegated. The managerial role of the socially
and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can
reasonably conclude that the socially and economically disadvantaged owners actually exercise control
over the firm's operations, management, and policy.
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The socially and economically disadvantaged owners must have an overall understanding of, and
managerial and technical competence and experience directly related to, the type of business in which the
firm is engaged and the firm's operations. The socially and economically disadvantaged owners are not
required to have experience or expertise in every critical area of the firm's operations, or to have greater
experience or expertise in a given field than managers or key employees. The socially and economically
disadvantaged owners must have the ability to intelligently and critically evaluate information presented
by other participants in the firm's activities and to use this information to make independent decisions
concerning the firm's daily operations, management, and policymaking. Generally, expertise limited to
office management, administration, or bookkeeping functions unrelated to the principal business
activities of the firm is insufficient to demonstrate control.

If state or local law requires the persons to have a particular license or other credential in order to own
and/or control a certain type of firm, then the socially and economically disadvantaged persons who own
and control a potential DBE firm of that type must possess the required license or credential. If state or
local law does not require such a person to have such a license or credential to own and/or control a firm,
you must not deny certification solely on the ground that the person lacks the license or credential.
However, you may take into account the absence of the license or credential as one factor in determining
whether the socially and economically disadvantaged owners actually control the firm.

(1) You may consider differences in remuneration between the socially and economically disadvantaged
owners and other participants in the firm in determining whether to certify a firm as a DBE. Such
consideration shall be in the context of the duties of the persons involved, normal industry practices,
the firm's policy and practice concerning reinvestment of income, and any other explanations for the
differences proffered by the firm. You may determine that a firm is controlled by its socially and
economically disadvantaged owner although that owner's remuneration is lower than that of some
other participants in the firm.

(2) Inacase where a non-disadvantaged individual formerly controlled the firm, and a socially and
economically disadvantaged individual now controls it, you may consider a difference between the
remuneration of the former and current controller of the firm as a factor in determining who controls
the firm, particularly when the non-disadvantaged individual remains involved with the firm and
continues to receive greater compensation than the disadvantaged individual.

In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot
engage in outside employment or other business interests that conflict with the management of the firm
or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control its
activities. For example, absentee ownership of a business and part-time work in a full-time firm are not
viewed as constituting control. However, an individual could be viewed as controlling a part-time business
that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.

(1) A socially and economically disadvantaged individual may control a firm even though one or more of
the individual's immediate family members (who themselves are not socially and economically
disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another
capacity. Except as otherwise provided in this paragraph, you must make a judgment about the
control the socially and economically disadvantaged owner exercises vis-a-vis other persons
involved in the business as you do in other situations, without regard to whether or not the other
persons are immediate family members.
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(2) If you cannot determine that the socially and economically disadvantaged owners—as distinct from
the family as a whole—control the firm, then the socially and economically disadvantaged owners
have failed to carry their burden of proof concerning control, even though they may participate
significantly in the firm's activities.

(I)  Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether or not an
immediate family member), ownership and/or control were transferred to a socially and economically
disadvantaged individual, and the nondisadvantaged individual remains involved with the firm in any
capacity, there is a rebuttable presumption of control by the non-disadvantaged individual unless the
disadvantaged individual now owning the firm demonstrates to you, by clear and convincing evidence,
that:

(1) The transfer of ownership and/or control to the disadvantaged individual was made for reasons
other than obtaining certification as a DBE; and

(2) The disadvantaged individual actually controls the management, policy, and operations of the firm,
notwithstanding the continuing participation of a nondisadvantaged individual who formerly owned
and/or controlled the firm.

(m) In determining whether a firm is controlled by its socially and economically disadvantaged owners, you
may consider whether the firm owns equipment necessary to perform its work. However, you must not
determine that a firm is not controlled by socially and economically disadvantaged individuals solely
because the firm leases, rather than owns, such equipment, where leasing equipment is a normal industry
practice and the lease does not involve a relationship with a prime contractor or other party that
compromises the independence of the firm.

(n) You must grant certification to a firm only for specific types of work in which the socially and
economically disadvantaged owners have the ability to control the firm. To become certified in an
additional type of work, the firm need demonstrate to you only that its socially and economically
disadvantaged owners are able to control the firm with respect to that type of work. You must not require
that the firm be recertified or submit a new application for certification, but you must verify the
disadvantaged owner's control of the firm in the additional type of work.

(1) The types of work a firm can perform (whether on initial certification or when a new type of work is
added) must be described in terms of the most specific available NAICS code for that type of work.
If you choose, you may also, in addition to applying the appropriate NAICS code, apply a descriptor
from a classification scheme of equivalent detail and specificity. A correct NAICS code is one that
describes, as specifically as possible, the principal goods or services which the firm would provide to
DOT recipients. Multiple NAICS codes may be assigned where appropriate. Program participants
must rely on, and not depart from, the plain meaning of NAICS code descriptions in determining the
scope of a firm's certification. If your Directory does not list types of work for any firm in a manner
consistent with this paragraph (a)(1), you must update the Directory entry for that firm to meet the
requirements of this paragraph (a)(1) by August 28, 2011.

(2) Firms and recipients must check carefully to make sure that the NAICS codes cited in a certification
are kept up-to-date and accurately reflect work which the UCP has determined the firm's owners can
control. The firm bears the burden of providing detailed company information the certifying agency
needs to make an appropriate NAICS code designation.

(3) If afirm believes that there is not a NAICS code that fully or clearly describes the type(s) of work in
which it is seeking to be certified as a DBE, the firm may request that the certifying agency, in its
certification documentation, supplement the assigned NAICS code(s) with a clear, specific, and
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detailed narrative description of the type of work in which the firm is certified. A vague, general, or
confusing description is not sufficient for this purpose, and recipients should not rely on such a
description in determining whether a firm's participation can be counted toward DBE goals.

(4) A certifier is not precluded from changing a certification classification or description if there is a
factual basis in the record. However, certifiers must not make after-the-fact statements about the
scope of a certification, not supported by evidence in the record of the certification action.

(o) A business operating under a franchise or license agreement may be certified if it meets the standards in
this subpart and the franchiser or licenser is not affiliated with the franchisee or licensee. In determining
whether affiliation exists, you should generally not consider the restraints relating to standardized quality,
advertising, accounting format, and other provisions imposed on the franchisee or licensee by the
franchise agreement or license, provided that the franchisee or licensee has the right to profit from its
efforts and bears the risk of loss commensurate with ownership. Alternatively, even though a franchisee
or licensee may not be controlled by virtue of such provisions in the franchise agreement or license,
affiliation could arise through other means, such as common management or excessive restrictions on
the sale or transfer of the franchise interest or license.

(p) Inorder for a partnership to be controlled by socially and economically disadvantaged individuals, any
non-disadvantaged partners must not have the power, without the specific written concurrence of the
socially and economically disadvantaged partner(s), to contractually bind the partnership or subject the
partnership to contract or tort liability.

(g) The socially and economically disadvantaged individuals controlling a firm may use an employee leasing
company. The use of such a company does not preclude the socially and economically disadvantaged
individuals from controlling their firm if they continue to maintain an employer-employee relationship with
the leased employees. This includes being responsible for hiring, firing, training, assigning, and otherwise
controlling the on-the-job activities of the employees, as well as ultimate responsibility for wage and tax
obligations related to the employees.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5099, Jan. 28, 2011, 79 FR 59597, Oct. 2, 2014]

§ 26.73 What are other rules affecting certification?
(a)

(1) Consideration of whether a firm performs a commercially useful function or is a regular dealer
pertains solely to counting toward DBE goals the participation of firms that have already been
certified as DBEs. Except as provided in paragraph (a)(2) of this section, you must not consider

commercially useful function issues in any way in making decisions about whether to certify a firm
as a DBE.

(2) You may consider, in making certification decisions, whether a firm has exhibited a pattern of
conduct indicating its involvement in attempts to evade or subvert the intent or requirements of the
DBE program.

(b)

(1) You must evaluate the eligibility of a firm on the basis of present circumstances. You must not refuse
to certify a firm based solely on historical information indicating a lack of ownership or control of the
firm by socially and economically disadvantaged individuals at some time in the past, if the firm
currently meets the ownership and control standards of this part.
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(2) You must not refuse to certify a firm solely on the basis that it is a newly formed firm, has not
completed projects or contracts at the time of its application, has not yet realized profits from its
activities, or has not demonstrated a potential for success. If the firm meets disadvantaged, size,
ownership, and control requirements of this Part, the firm is eligible for certification.

(c) DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT requests)
for information relevant to the certification process. Failure or refusal to provide such information is a
ground for a denial or removal of certification.

(d) Only firms organized for profit may be eligible DBEs. Not-for-profit organizations, even though controlled
by socially and economically disadvantaged individuals, are not eligible to be certified as DBEs.

(e) An eligible DBE firm must be owned by individuals who are socially and economically disadvantaged.
Except as provided in this paragraph, a firm that is not owned by such individuals, but instead is owned by
another firm—even a DBE firm—cannot be an eligible DBE.

(1) If socially and economically disadvantaged individuals own and control a firm through a parent or
holding company, established for tax, capitalization or other purposes consistent with industry
practice, and the parent or holding company in turn owns and controls an operating subsidiary, you
may certify the subsidiary if it otherwise meets all requirements of this subpart. In this situation, the
individual owners and controllers of the parent or holding company are deemed to control the
subsidiary through the parent or holding company.

(2) You may certify such a subsidiary only if there is cumulatively 51 percent ownership of the subsidiary
by socially and economically disadvantaged individuals. The following examples illustrate how this
cumulative ownership provision works:

Example 1: Socially and economically disadvantaged individuals own 100 percent of a
holding company, which has a wholly-owned subsidiary. The subsidiary may be certified, if it
meets all other requirements.

Example 2: Disadvantaged individuals own 100 percent of the holding company, which owns
51 percent of a subsidiary. The subsidiary may be certified, if all other requirements are met.

Example 3: Disadvantaged individuals own 80 percent of the holding company, which in turn
owns 70 percent of a subsidiary. In this case, the cumulative ownership of the subsidiary by
disadvantaged individuals is 56 percent (80 percent of the 70 percent). This is more than 51
percent, so you may certify the subsidiary, if all other requirements are met.

Example 4: Same as Example 2 or 3, but someone other than the socially and economically
disadvantaged owners of the parent or holding company controls the subsidiary. Even though
the subsidiary is owned by disadvantaged individuals, through the holding or parent company,
you cannot certify it because it fails to meet control requirements.

Example 5: Disadvantaged individuals own 60 percent of the holding company, which in turn
owns 51 percent of a subsidiary. In this case, the cumulative ownership of the subsidiary by
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disadvantaged individuals is about 31 percent. This is less than 51 percent, so you cannot
certify the subsidiary.

Example 6: The holding company, in addition to the subsidiary seeking certification, owns
several other companies. The combined gross receipts of the holding companies and its
subsidiaries are greater than the size standard for the subsidiary seeking certification and/or
the gross receipts cap of § 26.65(b). Under the rules concerning affiliation, the subsidiary fails
to meet the size standard and cannot be certified.

(f) Recognition of a business as a separate entity for tax or corporate purposes is not necessarily sufficient
to demonstrate that a firm is an independent business, owned and controlled by socially and
economically disadvantaged individuals.

(g) You must not require a DBE firm to be prequalified as a condition for certification.

(h) A firm that is owned by an Indian tribe or Native Hawaiian organization, rather than by Indians or Native
Hawaiians as individuals, may be eligible for certification. Such a firm must meet the size standards of §
26.65. Such a firm must be controlled by socially and economically disadvantaged individuals, as
provided in § 26.71.

(i) The following special rules apply to the certification of firms related to Alaska Native Corporations
(ANCs).

(1) Notwithstanding any other provisions of this subpart, a direct or indirect subsidiary corporation, joint
venture, or partnership entity of an ANC is eligible for certification as a DBE if it meets all of the
following requirements:

(i) The Settlement Common Stock of the underlying ANC and other stock of the ANC held by
holders of the Settlement Common Stock and by Natives and descendents of Natives
represents a majority of both the total equity of the ANC and the total voting power of the
corporation for purposes of electing directors;

(i) The shares of stock or other units of common ownership interest in the subsidiary, joint venture,
or partnership entity held by the ANC and by holders of its Settlement Common Stock represent
a majority of both the total equity of the entity and the total voting power of the entity for the
purpose of electing directors, the general partner, or principal officers; and

(iii) The subsidiary, joint venture, or partnership entity has been certified by the Small Business
Administration under the 8(a) or small disadvantaged business program.

(2) As arecipient to whom an ANC-related entity applies for certification, you do not use the DOT

must also obtain sufficient information about the firm to allow you to administer your program (e.g.,
information that would appear in your DBE Directory).

(3) If an ANC-related firm does not meet all the conditions of paragraph (i)(1) of this section, then it

must meet the requirements of paragraph (h) of this section in order to be certified, on the same
basis as firms owned by Indian Tribes or Native Hawaiian Organizations.
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[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003; 76 FR 5099, Jan. 28, 2011, 79 FR 59598, Oct. 2, 2014]

Subpart E—Certification Procedures
§ 26.81 What are the requirements for Unified Certification Programs?

(a) You and all other DOT recipients in your state must participate in a Unified Certification Program (UCP).

(1) Within three years of March 4, 1999, you and the other recipients in your state must sign an
agreement establishing the UCP for that state and submit the agreement to the Secretary for
approval. The Secretary may, on the basis of extenuating circumstances shown by the recipients in
the state, extend this deadline for no more than one additional year.

(2) The agreement must provide for the establishment of a UCP meeting all the requirements of this
section. The agreement must specify that the UCP will follow all certification procedures and
standards of this part, on the same basis as recipients; that the UCP shall cooperate fully with
oversight, review, and monitoring activities of DOT and its operating administrations; and that the
UCP shall implement DOT directives and guidance concerning certification matters. The agreement
shall also commit recipients to ensuring that the UCP has sufficient resources and expertise to carry
out the requirements of this part. The agreement shall include an implementation schedule ensuring
that the UCP is fully operational no later than 18 months following the approval of the agreement by
the Secretary.

(3) Subject to approval by the Secretary, the UCP in each state may take any form acceptable to the
recipients in that state.

(4) The Secretary shall review the UCP and approve it, disapprove it, or remand it to the recipients in the
state for revisions. A complete agreement which is not disapproved or remanded within 180 days of
its receipt is deemed to be accepted.

(5) If you and the other recipients in your state fail to meet the deadlines set forth in this paragraph (a),
you shall have the opportunity to make an explanation to the Secretary why a deadline could not be
met and why meeting the deadline was beyond your control. If you fail to make such an explanation,
or the explanation does not justify the failure to meet the deadline, the Secretary shall direct you to
complete the required action by a date certain. If you and the other recipients fail to carry out this

direction in a timely manner, you are collectively in noncompliance with this part.

(b) The UCP shall make all certification decisions on behalf of all DOT recipients in the state with respect to
participation in the DOT DBE Program.

(1) Certification decisions by the UCP shall be binding on all DOT recipients within the state.

(2) The UCP shall provide “one-stop shopping” to applicants for certification, such that an applicant is
required to apply only once for a DBE certification that will be honored by all recipients in the state.

(3) All obligations of recipients with respect to certification and nondiscrimination must be carried out
by UCPs, and recipients may use only UCPs that comply with the certification and nondiscrimination
requirements of this part.

(c) All certifications by UCPs shall be pre-certifications; i.e., certifications that have been made final before
the due date for bids or offers on a contract on which a firm seeks to participate as a DBE.
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(d) A UCP is not required to process an application for certification from a firm having its principal place of
business outside the state if the firm is not certified by the UCP in the state in which it maintains its
principal place of business. The “home state” UCP shall share its information and documents concerning
the firm with other UCPs that are considering the firm's application.

(e) Subjectto DOT approval as provided in this section, the recipients in two or more states may form a
regional UCP. UCPs may also enter into written reciprocity agreements with other UCPs. Such an
agreement shall outline the specific responsibilities of each participant. A UCP may accept the
certification of any other UCP or DOT recipient.

(f) Pending the establishment of UCPs meeting the requirements of this section, you may enter into
agreements with other recipients, on a regional or inter-jurisdictional basis, to perform certification
functions required by this part. You may also grant reciprocity to other recipient's certification decisions.

(g) Each UCP shall maintain a unified DBE directory containing, for all firms certified by the UCP (including
those from other states certified under the provisions of this part), the information required by § 26.31.
The UCP shall make the directory available to the public electronically, on the internet, as well as in print.
The UCP shall update the electronic version of the directory by including additions, deletions, and other
changes as soon as they are made and shall revise the print version of the Directory at least once a year.

(h) Except as otherwise specified in this section, all provisions of this subpart and subpart D of this part
pertaining to recipients also apply to UCPs.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5100, Jan. 28, 2011]

§ 26.83 What procedures do recipients follow in making certification decisions?

(a) You must ensure that only firms certified as eligible DBEs under this section participate as DBEs in your
program.

(b) You must determine the eligibility of firms as DBEs consistent with the standards of subpart D of this part.
When a UCP is formed, the UCP must meet all the requirements of subpart D of this part and this subpart
that recipients are required to meet.

(c)

(1) You must take all the following steps in determining whether a DBE firm meets the standards of
subpart D of this part:

(i) Perform an on-site visit to the firm's principal place of business. You must interview the
principal officers and review their résumés and/or work histories. You may interview key
personnel of the firm if necessary. You must also perform an on-site visit to job sites if there are
such sites on which the firm is working at the time of the eligibility investigation in your
jurisdiction or local area. You may rely upon the site visit report of any other recipient with
respect to a firm applying for certification;

(ii) Analyze documentation related to the legal structure, ownership, and control of the applicant
firm. This includes, but is not limited to, Articles of Incorporation/Organization; corporate by-
laws or operating agreements; organizational, annual and board/member meeting records;
stock ledgers and certificates; and State-issued Certificates of Good Standing

(iii) Analyze the bonding and financial capacity of the firm; lease and loan agreements; bank
account signature cards;
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(iv) Determine the work history of the firm, including contracts it has received, work it has
completed; and payroll records;

(v) Obtain a statement from the firm of the type of work it prefers to perform as part of the DBE
program and its preferred locations for performing the work, if any.

(vi) Obtain or compile a list of the equipment owned by or available to the firm and the licenses the
firm and its key personnel possess to perform the work it seeks to do as part of the DBE
program;

(vii) Obtain complete Federal income tax returns (or requests for extensions) filed by the firm, its
affiliates, and the socially and economically disadvantaged owners for the last 3 years. A
complete return includes all forms, schedules, and statements filed with the Internal Revenue
Service.

(viii) Require potential DBEs to complete and submit an appropriate application form, except as
otherwise provided in § 26.85 of this part.

(2) You must use the application form provided in Appendix F to this part without change or revision.
However, you may provide in your DBE program, with the written approval of the concerned operating
administration, for supplementing the form by requesting specified additional information not
inconsistent with this part.

(3) You must make sure that the applicant attests to the accuracy and truthfulness of the information on
the application form. This shall be done either in the form of an affidavit sworn to by the applicant
before a person who is authorized by State law to administer oaths or in the form of an unsworn
declaration executed under penalty of perjury of the laws of the United States.

(4) You must review all information on the form prior to making a decision about the eligibility of the
firm. You may request clarification of information contained in the application at any time in the
application process.

(d) When another recipient, in connection with its consideration of the eligibility of a firm, makes a written
request for certification information you have obtained about that firm (e.g., including application
materials or the report of a site visit, if you have made one to the firm), you must promptly make the
information available to the other recipient.

(e) [Reserved]

(f) Subject to the approval of the concerned operating administration as part of your DBE program, you may
impose a reasonable application fee for certification. Fee waivers shall be made in appropriate cases.

(g) You must safeguard from disclosure to unauthorized persons information gathered as part of the
certification process that may reasonably be regarded as proprietary or other confidential business
information, consistent with applicable Federal, state, and local law.

(h)

(1) Once you have certified a DBE, it shall remain certified until and unless you have removed its
certification, in whole or in part, through the procedures of § 26.87 of this part, except as provided in
§26.67(b)(1) of this part.
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(2) You may not require DBEs to reapply for certification or undergo a recertification process. However,
you may conduct a certification review of a certified DBE firm, including a new on-site review, if
appropriate in light of changed circumstances (e.g., of the kind requiring notice under paragraph (i)
of this section or relating to suspension of certification under § 26.88), a complaint, or other
information concerning the firm's eligibility. If information comes to your attention that leads you to
question the firm's eligibility, you may conduct an on-site review on an unannounced basis, at the

firm's offices and job sites.

(i) If you are a DBE, you must inform the recipient or UCP in writing of any change in circumstances affecting
your ability to meet size, disadvantaged status, ownership, or control requirements of this part or any
material change in the information provided in your application form.

(1) Changes in management responsibility among members of a limited liability company are covered
by this requirement.

(2) You must attach supporting documentation describing in detail the nature of such changes.

(3) The notice must take the form of an affidavit sworn to by the applicant before a person who is
authorized by state law to administer oaths or of an unsworn declaration executed under penalty of
perjury of the laws of the United States. You must provide the written notification within 30 days of
the occurrence of the change. If you fail to make timely notification of such a change, you will be
deemed to have failed to cooperate under § 26.109(c).

(j) If you are a DBE, you must provide to the recipient, every year on the anniversary of the date of your
certification, an affidavit sworn to by the firm's owners before a person who is authorized by State law to
administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the United
States. This affidavit must affirm that there have been no changes in the firm's circumstances affecting its
ability to meet size, disadvantaged status, ownership, or control requirements of this part or any material
changes in the information provided in its application form, except for changes about which you have
notified the recipient under paragraph (i) of this section. The affidavit shall specifically affirm that your
firm continues to meet SBA business size criteria and the overall gross receipts cap of this part,
documenting this affirmation with supporting documentation of your firm's size and gross receipts (e.g.,
submission of Federal tax returns). If you fail to provide this affidavit in a timely manner, you will be
deemed to have failed to cooperate under § 26.109(c).

(k) If you are a recipient, you must make decisions on applications for certification within 90 days of receiving
from the applicant firm all information required under this part. You may extend this time period once, for
no more than an additional 60 days, upon written notice to the firm, explaining fully and specifically the
reasons for the extension. You may establish a different time frame in your DBE program, upon a showing
that this time frame is not feasible, and subject to the approval of the concerned operating administration.
Your failure to make a decision by the applicable deadline under this paragraph is deemed a constructive
denial of the application, on the basis of which the firm may appeal to DOT under § 26.89.

(I) As arecipient or UCP, you must advise each applicant within 30 days from your receipt of the application
whether the application is complete and suitable for evaluation and, if not, what additional information or
action is required.

(m) Except as otherwise provided in this paragraph, if an applicant for DBE certification withdraws its
application before you have issued a decision on the application, the applicant can resubmit the
application at any time. As a recipient or UCP, you may not apply the waiting period provided under §
26.86(c) of this part before allowing the applicant to resubmit its application. However, you may place the

reapplication at the “end of the line,” behind other applications that have been made since the firm's
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previous application was withdrawn. You may also apply the waiting period provided under § 26.86(c) of

this part to a firm that has established a pattern of frequently withdrawing applications before you make a
decision.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003; 76 FR 5100, Jan. 28, 2011, 79 FR 59598, Oct. 2, 2014]

§ 26.85 Interstate certification.

(a) This section applies with respect to any firm that is currently certified in its home state.

(b) When a firm currently certified in its home state (“State A”) applies to another State (“State B”) for DBE

certification, State B may, at its discretion, accept State A's certification and certify the firm, without
further procedures.

(1) To obtain certification in this manner, the firm must provide to State B a copy of its certification
notice from State A.

(2) Before certifying the firm, State B must confirm that the firm has a current valid certification from

State A. State B can do so by reviewing State A's electronic directory or obtaining written
confirmation from State A.

(c) Inany situation in which State B chooses not to accept State A's certification of a firm as provided in
paragraph (b) of this section, as the applicant firm you must provide the information in paragraphs (c)(1)

through (4) of this section to State B.

(1) You must provide to State B a complete copy of the application form, all supporting documents, and
any other information you have submitted to State A or any other state related to your firm's
certification. This includes affidavits of no change (see § 26.83(j)) and any notices of changes (see §
26.83(i)) that you have submitted to State A, as well as any correspondence you have had with State
A's UCP or any other recipient concerning your application or status as a DBE firm.

(2) You must also provide to State B any notices or correspondence from states other than State A
relating to your status as an applicant or certified DBE in those states. For example, if you have been
denied certification or decertified in State C, or subject to a decertification action there, you must
inform State B of this fact and provide all documentation concerning this action to State B.

(3) If you have filed a certification appeal with DOT (see § 26.89), you must inform State B of the fact
and provide your letter of appeal and DOT's response to State B.

(4) You must submit an affidavit sworn to by the firm's owners before a person who is authorized by

State law to administer oaths or an unsworn declaration executed under penalty of perjury of the
laws of the United States.

(i) This affidavit must affirm that you have submitted all the information required by 49 CFR
26.85(c) and the information is complete and, in the case of the information required by §
26.85(c)(1), is an identical copy of the information submitted to State A.

(ii) If the on-site report from State A supporting your certification in State A is more than three
years old, as of the date of your application to State B, State B may require that your affidavit
also affirm that the facts in the on-site report remain true and correct.

(d) As State B, when you receive from an applicant firm all the information required by paragraph (c) of this
section, you must take the following actions:
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(1) Within seven days contact State A and request a copy of the site visit review report for the firm (see §
26.83(c)(1)), any updates to the site visit review, and any evaluation of the firm based on the site
visit. As State A, you must transmit this information to State B within seven days of receiving the
request. A pattern by State B of not making such requests in a timely manner or by “State A” or any
other State of not complying with such requests in a timely manner is noncompliance with this Part.

(2) Determine whether there is good cause to believe that State A's certification of the firm is erroneous
or should not apply in your State. Reasons for making such a determination may include the
following:

(i) Evidence that State A's certification was obtained by fraud;

(i) New information, not available to State A at the time of its certification, showing that the firm
does not meet all eligibility criteria;

(iii) State A's certification was factually erroneous or was inconsistent with the requirements of this
part;

(iv) The State law of State B requires a result different from that of the State law of State A.

(v) Theinformation provided by the applicant firm did not meet the requirements of paragraph (c)
of this section.

(3) If, as State B, unless you have determined that there is good cause to believe that State A's
certification is erroneous or should not apply in your State, you must, no later than 60 days from the
date on which you received from the applicant firm all the information required by paragraph (c) of
this section, send to the applicant firm a notice that it is certified and place the firm on your directory
of certified firms.

(4) If, as State B, you have determined that there is good cause to believe that State A's certification is
erroneous or should not apply in your State, you must, no later than 60 days from the date on which
you received from the applicant firm all the information required by paragraph (c) of this section,

send to the applicant firm a notice stating the reasons for your determination.

(i) This notice must state with particularity the specific reasons why State B believes that the firm
does not meet the requirements of this Part for DBE eligibility and must offer the firm an
opportunity to respond to State B with respect to these reasons.

(i) The firm may elect to respond in writing, to request an in-person meeting with State B's decision
maker to discuss State B's objections to the firm's eligibility, or both. If the firm requests a
meeting, as State B you must schedule the meeting to take place within 30 days of receiving
the firm's request.

(iii) The firm bears the burden of demonstrating, by a preponderance of evidence, that it meets the
requirements of this Part with respect to the particularized issues raised by State B's notice.
The firm is not otherwise responsible for further demonstrating its eligibility to State B.

(iv) The decision maker for State B must be an individual who is thoroughly familiar with the
provisions of this Part concerning certification.

(v) State B must issue a written decision within 30 days of the receipt of the written response from
the firm or the meeting with the decision maker, whichever is later.

(vi) The firm's application for certification is stayed pending the outcome of this process.
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(vii) A decision under this paragraph (d)(4) may be appealed to the Departmental Office of Civil

Rights under s§ 26.89 of this part.

(e) As State B, if you have not received from State A a copy of the site visit review report by a date 14 days
after you have made a timely request for it, you may hold action required by paragraphs (d)(2) through (4)
of this section in abeyance pending receipt of the site visit review report. In this event, you must, no later
than 30 days from the date on which you received from an applicant firm all the information required by

paragraph (c) of this section, notify the firm in writing of the delay in the process and the reason for it.

(1) As aUCP when you deny a firm's application, reject the application of a firm certified in State A or any
other State in which the firm is certified, through the procedures of paragraph (d)(4) of this section,
or decertify a firm, in whole or in part, you must make an entry in the Department of Transportation
Office of Civil Rights' (DOCR's) Ineligibility Determination Online Database. You must enter the

following information:

(i) The name of the firm;

(i) The name(s) of the firm's owner(s);
(iii) The type and date of the action;
(iv) The reason for the action.

(2) As aUCP you must check the DOCR Web site at least once every month to determine whether any
firm that is applying to you for certification or that you have already certified is on the list.

(3) For any such firm that is on the list, you must promptly request a copy of the listed decision from the
UCP that made it. As the UCP receiving such a request, you must provide a copy of the decision to
the requesting UCP within 7 days of receiving the request. As the UCP receiving the decision, you
must then consider the information in the decision in determining what, if any, action to take with
respect to the certified DBE firm or applicant.

(g) You mustimplement the requirements of this section beginning January 1, 2012.

[76 FR 5100, Jan. 28, 2011]

§ 26.86 What rules govern recipients' denials of initial requests for certification?

(a) When you deny a request by a firm, which is not currently certified with you, to be certified as a DBE, you
must provide the firm a written explanation of the reasons for the denial, specifically referencing the
evidence in the record that supports each reason for the denial. All documents and other information on
which the denial is based must be made available to the applicant, on request.

(b) [Reserved]

(c) When afirm is denied certification, you must establish a time period of no more than twelve months that
must elapse before the firm may reapply to the recipient for certification. You may provide, in your DBE
program, subject to approval by the concerned operating administration, a shorter waiting period for
reapplication. The time period for reapplication begins to run on the date the explanation required by
paragraph (a) of this section is received by the firm. An applicant's appeal of your decision to the
Department pursuant to § 26.89 does not extend this period.
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(d) When you make an administratively final denial of certification concerning a firm, the firm may appeal the
denial to the Department under § 26.89.

[64 FR 5126, Feb. 2, 1999. Redesignated and amended at 68 FR 35555, June 16, 2003; 79 FR 59598, Oct. 2, 2074]

§ 26.87 What procedures does a recipient use to remove a DBE's eligibility?
(@) Ineligibility complaints.

(1) Any person may file with you a written complaint alleging that a currently-certified firm is ineligible
and specifying the alleged reasons why the firm is ineligible. You are not required to accept a general
allegation that a firm is ineligible or an anonymous complaint. The complaint may include any
information or arguments supporting the complainant's assertion that the firm is ineligible and
should not continue to be certified. Confidentiality of complainants' identities must be protected as
provided in § 26.109(b).

(2) You must review your records concerning the firm, any material provided by the firm and the
complainant, and other available information. You may request additional information from the firm
or conduct any other investigation that you deem necessary.

(3) If you determine, based on this review, that there is reasonable cause to believe that the firm is
ineligible, you must provide written notice to the firm that you propose to find the firm ineligible,
setting forth the reasons for the proposed determination. If you determine that such reasonable
cause does not exist, you must notify the complainant and the firm in writing of this determination
and the reasons for it. All statements of reasons for findings on the issue of reasonable cause must
specifically reference the evidence in the record on which each reason is based.

(b) Recipient-initiated proceedings. If, based on notification by the firm of a change in its circumstances or
other information that comes to your attention, you determine that there is reasonable cause to believe
that a currently certified firm is ineligible, you must provide written notice to the firm that you propose to
find the firm ineligible, setting forth the reasons for the proposed determination. The statement of
reasons for the finding of reasonable cause must specifically reference the evidence in the record on
which each reason is based.

(c) DOT directive to initiate proceeding.

(1) If the concerned operating administration determines that information in your certification records,
or other information available to the concerned operating administration, provides reasonable cause
to believe that a firm you certified does not meet the eligibility criteria of this part, the concerned
operating administration may direct you to initiate a proceeding to remove the firm's certification.

(2) The concerned operating administration must provide you and the firm a notice setting forth the
reasons for the directive, including any relevant documentation or other information.

(3) You must immediately commence and prosecute a proceeding to remove eligibility as provided by
paragraph (b) of this section.

(d) Hearing. When you notify a firm that there is reasonable cause to remove its eligibility, as provided in
paragraph (a), (b), or (c) of this section, you must give the firm an opportunity for an informal hearing, at
which the firm may respond to the reasons for the proposal to remove its eligibility in person and provide
information and arguments concerning why it should remain certified.
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In such a proceeding, you bear the burden of proving, by a preponderance of the evidence, that the
firm does not meet the certification standards of this part.

You must maintain a complete record of the hearing, by any means acceptable under state law for
the retention of a verbatim record of an administrative hearing. If there is an appeal to DOT under §
26.89, you must provide a transcript of the hearing to DOT and, on request, to the firm. You must
retain the original record of the hearing. You may charge the firm only for the cost of copying the
record.

The firm may elect to present information and arguments in writing, without going to a hearing. In
such a situation, you bear the same burden of proving, by a preponderance of the evidence, that the
firm does not meet the certification standards, as you would during a hearing.

(e) Separation of functions. You must ensure that the decision in a proceeding to remove a firm's eligibility is
made by an office and personnel that did not take part in actions leading to or seeking to implement the
proposal to remove the firm's eligibility and are not subject, with respect to the matter, to direction from
the office or personnel who did take part in these actions.

(M
2

3)

Your method of implementing this requirement must be made part of your DBE program.

The decisionmaker must be an individual who is knowledgeable about the certification requirements
of your DBE program and this part.

Before a UCP is operational in its state, a small airport or small transit authority (i.e., an airport or
transit authority serving an area with less than 250,000 population) is required to meet this
requirement only to the extent feasible.

(f)  Grounds for decision. You may base a decision to remove a firm's eligibility only on one or more of the
following grounds:

(M)

)
©)
(4)

(5)
(6)
(7)

(8)

Changes in the firm's circumstances since the certification of the firm by the recipient that render the
firm unable to meet the eligibility standards of this part;

Information or evidence not available to you at the time the firm was certified;
Information relevant to eligibility that has been concealed or misrepresented by the firm;

A change in the certification standards or requirements of the Department since you certified the
firm;

Your decision to certify the firm was clearly erroneous;
The firm has failed to cooperate with you (see § 26.109(c));

The firm has exhibited a pattern of conduct indicating its involvement in attempts to subvert the
intent or requirements of the DBE program (see § 26.73(a)(2)); or

The firm has been suspended or debarred for conduct related to the DBE program. The notice
required by paragraph (g) of this section must include a copy of the suspension or debarment action.
A decision to remove a firm for this reason shall not be subject to the hearing procedures in
paragraph (d) of this section.

(g) Notice of decision. Following your decision, you must provide the firm written notice of the decision and
the reasons for it, including specific references to the evidence in the record that supports each reason for
the decision. The notice must inform the firm of the consequences of your decision and of the availability
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of an appeal to the Department of Transportation under § 26.89. You must send copies of the notice to
the complainant in an ineligibility complaint or the concerned operating administration that had directed
you to initiate the proceeding. Provided that, when sending such a notice to a complainant other than a
DOT operating administration, you must not include information reasonably construed as confidential
business information without the written consent of the firm that submitted the information.

(h) [Reserved]
(i) Status of firm during proceeding.
(1) A firm remains an eligible DBE during the pendancy of your proceeding to remove its eligibility.

(2) The firm does not become ineligible until the issuance of the notice provided for in paragraph (g) of
this section.

(j) Effects of removal of eligibility. When you remove a firm's eligibility, you must take the following action:

(1) When a prime contractor has made a commitment to using the ineligible firm, or you have made a
commitment to using a DBE prime contractor, but a subcontract or contract has not been executed
before you issue the decertification notice provided for in paragraph (g) of this section, the ineligible
firm does not count toward the contract goal or overall goal. You must direct the prime contractor to
meet the contract goal with an eligible DBE firm or demonstrate to you that it has made a good faith
effort to do so.

(2) If a prime contractor has executed a subcontract with the firm before you have notified the firm of its
ineligibility, the prime contractor may continue to use the firm on the contract and may continue to
receive credit toward its DBE goal for the firm's work. In this case, or in a case where you have let a
prime contract to the DBE that was later ruled ineligible, the portion of the ineligible firm's
performance of the contract remaining after you issued the notice of its ineligibility shall not count
toward your overall goal, but may count toward the contract goal.

(3) Exception: If the DBE's ineligibility is caused solely by its having exceeded the size standard during
the performance of the contract, you may continue to count its participation on that contract toward
overall and contract goals.

(k) Availability of appeal. When you make an administratively final removal of a firm's eligibility under this
section, the firm may appeal the removal to the Department under § 26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011; 79 FR 59599, Oct. 2, 2014]

§ 26.88 Summary suspension of certification.

(a) Arecipient shall immediately suspend a DBE's certification without adhering to the requirements in §
26.87(d) of this part when an individual owner whose ownership and control of the firm are necessary to
the firm's certification dies or is incarcerated.

(b)

(1) Arecipient may immediately suspend a DBE's certification without adhering to the requirements in §
26.87(d) when there is adequate evidence to believe that there has been a material change in
circumstances that may affect the eligibility of the DBE firm to remain certified, or when the DBE fails
to notify the recipient or UCP in writing of any material change in circumstances as required by §

26.83(i) of this part or fails to timely file an affidavit of no change under § 26.83(j).

49 CFR 26.88(b)(1) (enhanced display) page 55 of 97
Page 65 of 107


part-26
part-26
https://www.federalregister.gov/citation/64-FR-5126
https://www.federalregister.gov/citation/68-FR-35556
https://www.federalregister.gov/citation/76-FR-5101
https://www.federalregister.gov/citation/79-FR-59599

49 CFR Part 26 (up to date as of 4/28/2023)
Participation by Disadvantaged Business Enterprises in Depart...

()

(d)

(e)

(9)

Attachment E
49 CFR 26.88(b)(2)

(2) Indetermining the adequacy of the evidence to issue a suspension under paragraph (b)(1) of this
section, the recipient shall consider all relevant factors, including how much information is available,
the credibility of the information and allegations given the circumstances, whether or not important

allegations are corroborated, and what inferences can reasonably be drawn as a result.

The concerned operating administration may direct the recipient to take action pursuant to paragraph (a)
or (b) this section if it determines that information available to it is sufficient to warrant immediate
suspension.

When a firm is suspended pursuant to paragraph (a) or (b) of this section, the recipient shall immediately
notify the DBE of the suspension by certified mail, return receipt requested, to the last known address of
the owner(s) of the DBE.

Suspension is a temporary status of ineligibility pending an expedited show cause hearing/proceeding
under § 26.87 of this part to determine whether the DBE is eligible to participate in the program and
consequently should be removed. The suspension takes effect when the DBE receives, or is deemed to
have received, the Notice of Suspension.

While suspended, the DBE may not be considered to meet a contract goal on a new contract, and any work
it does on a contract received during the suspension shall not be counted toward a recipient's overall goal.
The DBE may continue to perform under an existing contract executed before the DBE received a Notice
of Suspension and may be counted toward the contract goal during the period of suspension as long as
the DBE is performing a commercially useful function under the existing contract.

Following receipt of the Notice of Suspension, if the DBE believes it is no longer eligible, it may voluntarily
withdraw from the program, in which case no further action is required. If the DBE believes that its
eligibility should be reinstated, it must provide to the recipient information demonstrating that the firm is
eligible notwithstanding its changed circumstances. Within 30 days of receiving this information, the
recipient must either lift the suspension and reinstate the firm's certification or commence a
decertification action under § 26.87 of this part. If the recipient commences a decertification proceeding,
the suspension remains in effect during the proceeding.

The decision to immediately suspend a DBE under paragraph (a) or (b) of this section is not appealable to
the US Department of Transportation. The failure of a recipient to either lift the suspension and reinstate
the firm or commence a decertification proceeding, as required by paragraph (g) of this section, is
appealable to the U.S. Department of Transportation under § 26.89 of this part, as a constructive
decertification.

[79 FR 59599, Oct. 2, 2014]

§ 26.89 What is the process for certification appeals to the Department of Transportation?

(a)

(1) Ifyou are a firm that is denied certification or whose eligibility is removed by a recipient, including
SBA-certified firms, you may make an administrative appeal to the Department.

(2) If you are a complainant in an ineligibility complaint to a recipient (including the concerned operating
administration in the circumstances provided in § 26.87(c)), you may appeal to the Department if the
recipient does not find reasonable cause to propose removing the firm's eligibility or, following a
removal of eligibility proceeding, determines that the firm is eligible.
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(3) Send appeals to the following address: U.S. Department of Transportation, Departmental Office of
Civil Rights, 1200 New Jersey Avenue SE., Washington, DC 20590-0001.

(b) Pending the Department's decision in the matter, the recipient's decision remains in effect. The
Department does not stay the effect of the recipient's decision while it is considering an appeal.

(c) If you want to file an appeal, you must send a letter to the Department within 90 days of the date of the
recipient's final decision, including information and setting forth a full and specific statement as to why
the decision is erroneous, what significant fact that the recipient failed to consider, or what provisions of
this Part the recipient did not properly apply. The Department may accept an appeal filed later than 90
days after the date of the decision if the Department determines that there was good cause for the late
filing of the appeal or in the interest of justice.

(d) When it receives an appeal, the Department requests a copy of the recipient's complete administrative
record in the matter. If you are the recipient, you must provide the administrative record, including a
hearing transcript, within 20 days of the Department's request. The Department may extend this time
period on the basis of a recipient's showing of good cause. To facilitate the Department's review of a
recipient's decision, you must ensure that such administrative records are well organized, indexed, and
paginated. Records that do not comport with these requirements are not acceptable and will be returned
to you to be corrected immediately. If an appeal is brought concerning one recipient's certification
decision concerning a firm, and that recipient relied on the decision and/or administrative record of
another recipient, this requirement applies to both recipients involved.

(e) The Department makes its decision based solely on the entire administrative record as supplemented by
the appeal. The Department does not make a de novo review of the matter and does not conduct a
hearing. The Department may also supplement the administrative record by adding relevant information
made available by the DOT Office of Inspector General; Federal, State, or local law enforcement
authorities; officials of a DOT operating administration or other appropriate DOT office; a recipient; or a
firm or other private party.

(f) As arecipient, when you provide supplementary information to the Department, you shall also make this
information available to the firm and any third-party complainant involved, consistent with Federal or
applicable state laws concerning freedom of information and privacy. The Department makes available,
on request by the firm and any third-party complainant involved, any supplementary information it
receives from any source.

(1) The Department affirms your decision unless it determines, based on the entire administrative
record, that your decision is unsupported by substantial evidence or inconsistent with the
substantive or procedural provisions of this part concerning certification.

(2) If the Department determines, after reviewing the entire administrative record, that your decision was
unsupported by substantial evidence or inconsistent with the substantive or procedural provisions of
this part concerning certification, the Department reverses your decision and directs you to certify
the firm or remove its eligibility, as appropriate. You must take the action directed by the
Department's decision immediately upon receiving written notice of it.

(3) The Department is not required to reverse your decision if the Department determines that a
procedural error did not result in fundamental unfairness to the appellant or substantially prejudice
the opportunity of the appellant to present its case.
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(4) If it appears that the record is incomplete or unclear with respect to matters likely to have a
significant impact on the outcome of the case, the Department may remand the record to you with
instructions seeking clarification or augmentation of the record before making a finding. The
Department may also remand a case to you for further proceedings consistent with Department
instructions concerning the proper application of the provisions of this part.

(5) The Department does not uphold your decision based on grounds not specified in your decision.

(6) The Department's decision is based on the status and circumstances of the firm as of the date of the
decision being appealed.

(7) The Department provides written notice of its decision to you, the firm, and the complainant in an
ineligibility complaint. A copy of the notice is also sent to any other recipient whose administrative
record or decision has been involved in the proceeding (see paragraph (d) of this section). The
Department will also notify the SBA in writing when DOT takes an action on an appeal that results in
or confirms a loss of eligibility to any SBA-certified firm. The notice includes the reasons for the
Department's decision, including specific references to the evidence in the record that supports each

reason for the decision.

(8) The Department's policy is to make its decision within 180 days of receiving the complete
administrative record. If the Department does not make its decision within this period, the
Department provides written notice to concerned parties, including a statement of the reason for the
delay and a date by which the appeal decision will be made.

(g) All decisions under this section are administratively final, and are not subject to petitions for
reconsideration.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35556, June 16, 2003; 73 FR 33329, June 12, 2008;
79 FR 59599, Oct. 2, 2014]

§ 26.91 What actions do recipients take following DOT certification appeal decisions?

(a) If you are the recipient from whose action an appeal under § 26.89 is taken, the decision is binding. It is
not binding on other recipients.

(b) If you are a recipient to which a DOT determination under § 26.89 is applicable, you must take the
following action:

(1) If the Department determines that you erroneously certified a firm, you must remove the firm's
eligibility on receipt of the determination, without further proceedings on your part. Effective on the
date of your receipt of the Department's determination, the consequences of a removal of eligibility
set forth in § 26.87(i) take effect.

(2) If the Department determines that you erroneously failed to find reasonable cause to remove the
firm's eligibility, you must expeditiously commence a proceeding to determine whether the firm's
eligibility should be removed, as provided in § 26.87.

(3) If the Department determines that you erroneously declined to certify or removed the eligibility of the
firm, you must certify the firm, effective on the date of your receipt of the written notice of
Department's determination.
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(4) If the Department determines that you erroneously determined that the presumption of social and
economic disadvantage either should or should not be deemed rebutted, you must take appropriate
corrective action as determined by the Department.

(5) If the Department affirms your determination, no further action is necessary.

(c) Where DOT has upheld your denial of certification to or removal of eligibility from a firm, or directed the
removal of a firm's eligibility, other recipients with whom the firm is certified may commence a proceeding
to remove the firm's eligibility under § 26.87. Such recipients must not remove the firm's eligibility absent
such a proceeding. Where DOT has reversed your denial of certification to or removal of eligibility from a
firm, other recipients must take the DOT action into account in any certification action involving the firm.
However, other recipients are not required to certify the firm based on the DOT decision.

Subpart F—Compliance and Enforcement
§ 26.101 What compliance procedures apply to recipients?

(a) If you fail to comply with any requirement of this part, you may be subject to formal enforcement action
under § 26.103 or § 26.105 or appropriate program sanctions by the concerned operating administration,
such as the suspension or termination of Federal funds, or refusal to approve projects, grants or contracts
until deficiencies are remedied. Program sanctions may include, in the case of the FHWA program,
actions provided for under 23 CFR 1.36; in the case of the FAA program, actions consistent with 49 U.S.C.

47106(d), 47111(d), and 47122; and in the case of the FTA program, any actions permitted under 49

U.S.C. chapter 53 or applicable FTA program requirements.

(b) As provided in statute, you will not be subject to compliance actions or sanctions for failing to carry out
any requirement of this part because you have been prevented from complying because a Federal court
has issued a final order in which the court found that the requirement is unconstitutional.

§ 26.103 What enforcement actions apply in FHWA and FTA programs?

The provisions of this section apply to enforcement actions under FHWA and FTA programs:

(a) Noncompliance complaints. Any person who believes that a recipient has failed to comply with its
obligations under this part may file a written complaint with the concerned operating administration's
Office of Civil Rights. If you want to file a complaint, you must do so no later than 180 days after the date
of the alleged violation or the date on which you learned of a continuing course of conduct in violation of
this part. In response to your written request, the Office of Civil Rights may extend the time for filing in the
interest of justice, specifying in writing the reason for so doing. The Office of Civil Rights may protect the
confidentiality of your identity as provided in § 26.109(b). Complaints under this part are limited to
allegations of violation of the provisions of this part.

(b) Compliance reviews. The concerned operating administration may review the recipient's compliance with
this part at any time, including reviews of paperwork and on-site reviews, as appropriate. The Office of
Civil Rights may direct the operating administration to initiate a compliance review based on complaints
received.
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(c) Reasonable cause notice. If it appears, from the investigation of a complaint or the results of a
compliance review, that you, as a recipient, are in noncompliance with this part, the appropriate DOT office
promptly sends you, return receipt requested, a written notice advising you that there is reasonable cause
to find you in noncompliance. The notice states the reasons for this finding and directs you to reply within
30 days concerning whether you wish to begin conciliation.

(d) Conciliation.

(1) If you request conciliation, the appropriate DOT office shall pursue conciliation for at least 30, but not
more than 120, days from the date of your request. The appropriate DOT office may extend the
conciliation period for up to 30 days for good cause, consistent with applicable statutes.

(2) If you and the appropriate DOT office sign a conciliation agreement, then the matter is regarded as
closed and you are regarded as being in compliance. The conciliation agreement sets forth the
measures you have taken or will take to ensure compliance. While a conciliation agreement is in
effect, you remain eligible for FHWA or FTA financial assistance.

(3) The concerned operating administration shall monitor your implementation of the conciliation
agreement and ensure that its terms are complied with. If you fail to carry out the terms of a
conciliation agreement, you are in noncompliance.

(4) If you do not request conciliation, or a conciliation agreement is not signed within the time provided
in paragraph (d)(1) of this section, then enforcement proceedings begin.

(e) Enforcement actions.
(1) Enforcement actions are taken as provided in this subpart.
(2) Applicable findings in enforcement proceedings are binding on all DOT offices.
§ 26.105 What enforcement actions apply in FAA programs?

(a) Compliance with all requirements of this part by airport sponsors and other recipients of FAA financial
assistance is enforced through the procedures of Title 49 of the United States Code, including 49 U.S.C.
47106(d), 47111(d), and 47122, and regulations implementing them.

(b) The provisions of § 26.103(b) and this section apply to enforcement actions in FAA programs.

(c) Any person who knows of a violation of this part by a recipient of FAA funds may file a complaint under 14
CFR part 16 with the Federal Aviation Administration Office of Chief Counsel.

§ 26.107 What enforcement actions apply to firms participating in the DBE program?

(a) Ifyou are a firm that does not meet the eligibility criteria of subpart D of this part and that attempts to
participate in a DOT-assisted program as a DBE on the basis of false, fraudulent, or deceitful statements
or representations or under circumstances indicating a serious lack of business integrity or honesty, the

Department may initiate suspension or debarment proceedings against you under 2 CFR parts 180 and
1200.

(b) If you are a firm that, in order to meet DBE contract goals or other DBE program requirements, uses or
attempts to use, on the basis of false, fraudulent or deceitful statements or representations or under
circumstances indicating a serious lack of business integrity or honesty, another firm that does not meet
the eligibility criteria of subpart D of this part, the Department may initiate suspension or debarment
proceedings against you under 2 CFR parts 180 and 1200.
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(c) Inasuspension or debarment proceeding brought under paragraph (a) or (b) of this section, the
concerned operating administration may consider the fact that a purported DBE has been certified by a
recipient. Such certification does not preclude the Department from determining that the purported DBE,
or another firm that has used or attempted to use it to meet DBE goals, should be suspended or debarred.

(d) The Department may take enforcement action under 49 CFR Part 31, Program Fraud and Civil Remedies,

applicable provisions of law, any person who makes a false or fraudulent statement in connection with
participation of a DBE in any DOT-assisted program or otherwise violates applicable Federal statutes.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5101, Jan. 28, 2011]

§ 26.109 What are the rules governing information, confidentiality, cooperation, and
intimidation or retaliation?

(a) Availability of records.

(1) Inresponding to requests for information concerning any aspect of the DBE program, the
Department complies with provisions of the Federal Freedom of Information and Privacy Acts (5

U.S.C. 552 and 552a). The Department may make available to the public any information concerning
the DBE program release of which is not prohibited by Federal law.

(2) Notwithstanding any provision of Federal or state law, you must not release any information that may
reasonably be construed as confidential business information to any third party without the written
consent of the firm that submitted the information. This includes applications for DBE certification
and supporting information. However, you must transmit this information to DOT in any certification
appeal proceeding under § 26.89 of this part or to any other state to which the individual's firm has
applied for certification under § 26.85 of this part.

(b) Confidentiality of information on complainants. Notwithstanding the provisions of paragraph (a) of this
section, the identity of complainants shall be kept confidential, at their election. If such confidentiality will
hinder the investigation, proceeding or hearing, or result in a denial of appropriate administrative due
process to other parties, the complainant must be advised for the purpose of waiving the privilege.
Complainants are advised that, in some circumstances, failure to waive the privilege may result in the
closure of the investigation or dismissal of the proceeding or hearing. FAA follows the procedures of 14

CFR part 16 with respect to confidentiality of information in complaints.

(c) Cooperation. All participants in the Department's DBE program (including, but not limited to, recipients,
DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE
firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient
compliance reviews, certification reviews, investigations, and other requests for information. Failure to do
so shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a
finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or
suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or
appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for
future contracts and/or suspension and debarment).
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(d) Intimidation and retaliation. If you are a recipient, contractor, or any other participant in the program, you
must not intimidate, threaten, coerce, or discriminate against any individual or firm for the purpose of
interfering with any right or privilege secured by this part or because the individual or firm has made a
complaint, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing
under this part. If you violate this prohibition, you are in noncompliance with this part.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011]

Appendix A to Part 26—Guidance Concerning Good Faith Efforts

I.  When, as a recipient, you establish a contract goal on a DOT-assisted contract for procuring construction,
equipment, services, or any other purpose, a bidder must, in order to be responsible and/or responsive,
make sufficient good faith efforts to meet the goal. The bidder can meet this requirement in either of two
ways. First, the bidder can meet the goal, documenting commitments for participation by DBE firms
sufficient for this purpose. Second, even if it doesn't meet the goal, the bidder can document adequate
good faith efforts. This means that the bidder must show that it took all necessary and reasonable steps
to achieve a DBE goal or other requirement of this part which, by their scope, intensity, and
appropriateness to the objective, could reasonably be expected to obtain sufficient DBE participation,
even if they were not fully successful.

Il. In any situation in which you have established a contract goal, Part 26 requires you to use the good faith
efforts mechanism of this part. As a recipient, you have the responsibility to make a fair and reasonable
judgment whether a bidder that did not meet the goal made adequate good faith efforts. It is important
for you to consider the quality, quantity, and intensity of the different kinds of efforts that the bidder has
made, based on the regulations and the guidance in this Appendix.

The efforts employed by the bidder should be those that one could reasonably expect a bidder to take if
the bidder were actively and aggressively trying to obtain DBE participation sufficient to meet the DBE
contract goal. Mere pro forma efforts are not good faith efforts to meet the DBE contract requirements.
We emphasize, however, that your determination concerning the sufficiency of the firm's good faith efforts
is a judgment call. Determinations should not be made using quantitative formulas.

[ll.  The Department also strongly cautions you against requiring that a bidder meet a contract goal (i.e.,
obtain a specified amount of DBE participation) in order to be awarded a contract, even though the bidder
makes an adequate good faith efforts showing. This rule specifically prohibits you from ignoring bona fide
good faith efforts.

IV. The following is a list of types of actions which you should consider as part of the bidder's good faith
efforts to obtain DBE participation. It is not intended to be a mandatory checklist, nor is it intended to be
exclusive or exhaustive. Other factors or types of efforts may be relevant in appropriate cases.

A

(1) Conducing market research to identify small business contractors and suppliers and soliciting
through all reasonable and available means the interest of all certified DBEs that have the
capability to perform the work of the contract. This may include attendance at pre-bid and
business matchmaking meetings and events, advertising and/or written notices, posting of
Notices of Sources Sought and/or Requests for Proposals, written notices or emails to all DBEs
listed in the State's directory of transportation firms that specialize in the areas of work desired
(as noted in the DBE directory) and which are located in the area or surrounding areas of the
project.
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(2) The bidder should solicit this interest as early in the acquisition process as practicable to allow
the DBEs to respond to the solicitation and submit a timely offer for the subcontract. The bidder
should determine with certainty if the DBEs are interested by taking appropriate steps to follow
up initial solicitations.

B. Selecting portions of the work to be performed by DBEs in order to increase the likelihood that the
DBE goals will be achieved. This includes, where appropriate, breaking out contract work items into
economically feasible units (for example, smaller tasks or quantities) to facilitate DBE participation,
even when the prime contractor might otherwise prefer to perform these work items with its own
forces. This may include, where possible, establishing flexible timeframes for performance and
delivery schedules in a manner that encourages and facilitates DBE participation.

C. Providing interested DBEs with adequate information about the plans, specifications, and
requirements of the contract in a timely manner to assist them in responding to a solicitation with
their offer for the subcontract.

(1) Negotiating in good faith with interested DBEs. It is the bidder's responsibility to make a portion
of the work available to DBE subcontractors and suppliers and to select those portions of the
work or material needs consistent with the available DBE subcontractors and suppliers, so as to
facilitate DBE participation. Evidence of such negotiation includes the names, addresses, and
telephone numbers of DBEs that were considered; a description of the information provided
regarding the plans and specifications for the work selected for subcontracting; and evidence
as to why additional Agreements could not be reached for DBEs to perform the work.

(2) A bidder using good business judgment would consider a number of factors in negotiating with
subcontractors, including DBE subcontractors, and would take a firm's price and capabilities as
well as contract goals into consideration. However, the fact that there may be some additional
costs involved in finding and using DBEs is not in itself sufficient reason for a bidder's failure to
meet the contract DBE goal, as long as such costs are reasonable. Also, the ability or desire of
a prime contractor to perform the work of a contract with its own organization does not relieve
the bidder of the responsibility to make good faith efforts. Prime contractors are not, however,
required to accept higher quotes from DBEs if the price difference is excessive or
unreasonable.

(1) Not rejecting DBEs as being unqualified without sound reasons based on a thorough
investigation of their capabilities. The contractor's standing within its industry, membership in
specific groups, organizations, or associations and political or social affiliations (for example
union vs. non-union status) are not legitimate causes for the rejection or non-solicitation of bids
in the contractor's efforts to meet the project goal. Another practice considered an insufficient
good faith effort is the rejection of the DBE because its quotation for the work was not the
lowest received. However, nothing in this paragraph shall be construed to require the bidder or
prime contractor to accept unreasonable quotes in order to satisfy contract goals.

(2) A prime contractor's inability to find a replacement DBE at the original price is not alone
sufficient to support a finding that good faith efforts have been made to replace the original
DBE. The fact that the contractor has the ability and/or desire to perform the contract work with
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its own forces does not relieve the contractor of the obligation to make good faith efforts to
find a replacement DBE, and it is not a sound basis for rejecting a prospective replacement
DBE's reasonable quote.

F. Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as
required by the recipient or contractor.

G. Making efforts to assist interested DBEs in obtaining necessary equipment, supplies, materials, or
related assistance or services.

H. Effectively using the services of available minority/women community organizations; minority/
women contractors' groups; local, State, and Federal minority/women business assistance offices;
and other organizations as allowed on a case-by-case basis to provide assistance in the recruitment
and placement of DBEs.

V. In determining whether a bidder has made good faith efforts, it is essential to scrutinize its documented
efforts. At a minimum, you must review the performance of other bidders in meeting the contract goal.
For example, when the apparent successful bidder fails to meet the contract goal, but others meet it, you
may reasonably raise the question of whether, with additional efforts, the apparent successful bidder
could have met the goal. If the apparent successful bidder fails to meet the goal, but meets or exceeds
the average DBE participation obtained by other bidders, you may view this, in conjunction with other
factors, as evidence of the apparent successful bidder having made good faith efforts. As provided in §
26.53(b)(2)((vi), you must also require the contractor to submit copies of each DBE and non-DBE
subcontractor quote submitted to the bidder when a non-DBE subcontractor was selected over a DBE for
work on the contract to review whether DBE prices were substantially higher; and contact the DBEs listed
on a contractor's solicitation to inquire as to whether they were contacted by the prime. Pro forma
mailings to DBEs requesting bids are not alone sufficient to satisfy good faith efforts under the rule.

VI. A promise to use DBEs after contract award is not considered to be responsive to the contract solicitation
or to constitute good faith efforts.

[79 FR 59600, Oct. 2, 2014]
Appendix B to Part 26—Uniform Report of DBE Awards or Commitments and Payments Form

INSTRUCTIONS FOR COMPLETING THE UNIFORM REPORT OF DBE AWARDS/
COMMITMENTS AND PAYMENTS

Recipients of Department of Transportation (DOT) funds are expected to keep accurate data regarding the
contracting opportunities available to firms paid for with DOT dollars. Failure to submit contracting data relative to
the DBE program will result in noncompliance with Part 26. All dollar values listed on this form should represent the
DOT share attributable to the Operating Administration (OA): Federal Highway Administration (FHWA), Federal
Aviation Administration (FAA) or Federal Transit Administration (FTA) to which this report will be submitted.

1. Indicate the DOT (OA) that provides your Federal financial assistance. If assistance comes from more
than one OA, use separate reporting forms for each OA. If you are an FTA recipient, indicate your Vendor
Number in the space provided.
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If you are an FAA recipient, indicate the relevant AIP Numbers covered by this report. If you are an FTA
recipient, indicate the Grant/Project numbers covered by this report. If more than ten attach a separate
sheet.

Specify the Federal fiscal year (i.e., October 1-September 30) in which the covered reporting period falls.
State the date of submission of this report.

Check the appropriate box that indicates the reporting period that the data provided in this report covers.
For FHWA and FTA recipients, if this report is due June 1, data should cover October 1-March 31. If this
report is due December 1, data should cover April 1-September 30. If the report is due to the FAA, data
should cover the entire year.

Provide the name and address of the recipient.

State your overall DBE goal(s) established for the Federal fiscal year of the report being submitted to and
approved by the relevant OA. Your overall goal is to be reported as well as the breakdown for specific
Race Conscious and Race Neutral projections (both of which include gender-conscious/neutral
projections). The Race Conscious projection should be based on measures that focus on and provide
benefits only for DBEs. The use of contract goals is a primary example of a race conscious measure. The
Race Neutral projection should include measures that, while benefiting DBEs, are not solely focused on
DBE firms. For example, a small business outreach program, technical assistance, and prompt payment
clauses can assist a wide variety of businesses in addition to helping DBE firms.

Section A: Awards and Commitments Made During This Period

The amounts in items 8(A)-10(l) should include all types of prime contracts awarded and all types of
subcontracts awarded or committed, including: professional or consultant services, construction,
purchase of materials or supplies, lease or purchase of equipment and any other types of services. All
dollar amounts are to reflect only the Federal share of such contracts and should be rounded to the
nearest dollar.

Line 8: Prime contracts awarded this period: The items on this line should correspond to the contracts
directly between the recipient and a supply or service contractor, with no intermediaries between the two.

8(A). Provide the total dollar amount for all prime contracts assisted with DOT funds and awarded during
this reporting period. This value should include the entire Federal share of the contracts without removing
any amounts associated with resulting subcontracts.

8(B). Provide the total number of all prime contracts assisted with DOT funds and awarded during this
reporting period.

8(C). From the total dollar amount awarded in item 8(A), provide the dollar amount awarded in prime
contracts to certified DBE firms during this reporting period. This amount should not include the amounts
sub contracted to other firms.

8(D). From the total number of prime contracts awarded in item 8(B), specify the number of prime
contracts awarded to certified DBE firms during this reporting period.

8(E&F). This field is closed for data entry. Except for the very rare case of DBE-set asides permitted under
49 CFR part 26, all prime contracts awarded to DBES are regarded as race-neutral.
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8(G). From the total dollar amount awarded in item 8(C), provide the dollar amount awarded to certified
DBEs through the use of Race Neutral methods. See the definition of Race Neutral in item 7 and the
explanation in item 8 of project types to include.

8(H). From the total number of prime contracts awarded in 8(D), specify the number awarded to DBEs
through Race Neutral methods.

8(1). Of all prime contracts awarded this reporting period, calculate the percentage going to DBEs. Divide
the dollar amount in item 8(C) by the dollar amount in item 8(A) to derive this percentage. Round
percentage to the nearest tenth.

Line 9: Subcontracts awarded/committed this period: Items 9(A)-9(l) are derived in the same way as
items 8(A)-8(l), except that these calculations should be based on subcontracts rather than prime
contracts. Unlike prime contracts, which may only be awarded, subcontracts may be either awarded or
committed.

9(A). If filling out the form for general reporting, provide the total dollar amount of subcontracts assisted
with DOT funds awarded or committed during this period. This value should be a subset of the total
dollars awarded in prime contracts in 8(A), and therefore should never be greater than the amount
awarded in prime contracts. If filling out the form for project reporting, provide the total dollar amount of
subcontracts assisted with DOT funds awarded or committed during this period. This value should be a
subset of the total dollars awarded or previously in prime contracts in 8(A). The sum of all subcontract
amounts in consecutive periods should never exceed the sum of all prime contract amounts awarded in
those periods.

9(B). Provide the total number of all sub contracts assisted with DOT funds that were awarded or
committed during this reporting period.

9(C). From the total dollar amount of sub contracts awarded/committed this period in item 9(A), provide
the total dollar amount awarded in sub contracts to DBEs.

9(D). From the total number of sub contracts awarded or committed in item 9(B), specify the number of
sub contracts awarded or committed to DBEs.

9(E). From the total dollar amount of sub contracts awarded or committed to DBEs this period, provide the
amount in dollars to DBEs using Race Conscious measures.

9(F). From the total number of sub contracts awarded orcommitted to DBEs this period, provide the
number of sub contracts awarded or committed to DBEs using Race Conscious measures.

9(G). From the total dollar amount of sub contracts awarded/committed to DBEs this period, provide the
amount in dollars to DBEs using Race Neutral measures.

9(H). From the total number of sub contracts awarded/committed to DBEs this period, provide the
number of sub contracts awarded to DBEs using Race Neutral measures.

9(1). Of all subcontracts awarded this reporting period, calculate the percentage going to DBEs. Divide the
dollar amount in item 9(C) by the dollar amount in item 9(A) to derive this percentage. Round percentage
to the nearest tenth.

Line 10: Total contracts awarded or committed this period. These fields should be used to show the total
dollar value and number of contracts awarded to DBEs and to calculate the overall percentage of dollars
awarded to DBEs.
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10(A)-10(B). These fields are unavailable for data entry.

10(C-H). Combine the total values listed on the prime contracts line (Line 8) with the corresponding
values on the subcontracts line (Line 9).

10(1). Of all contracts awarded this reporting period, calculate the percentage going to DBEs. Divide the
total dollars awarded to DBEs in item 10(C) by the dollar amount in item 8(A) to derive this percentage.
Round percentage to the nearest tenth.

Section B: Breakdown by Ethnicity & Gender of Contracts Awarded to DBEs This Period

11

-17. Further breakdown the contracting activity with DBE involvement. The Total Dollar Amount to
DBEs in 17(C) should equal the Total Dollar Amount to DBEs in 10(C). Likewise the total number of
contracts to DBEs in 17(F) should equal the Total Number of Contracts to DBEs in 10(D).

Line 16: The “Non-Minority” category is reserved for any firms whose owners are not members of the
presumptively disadvantaged groups already listed, but who are either “women” OR eligible for the
DBE program on an individual basis. All DBE firms must be certified by the Unified Certification
Program to be counted in this report.

Section C: Payments on Ongoing Contracts

18
18
18

18

18

18

Line 18(A-E). Submit information on contracts that are currently in progress. All dollar amounts are
to reflect only the Federal share of such contracts, and should be rounded to the nearest dollar.

(A). Provide the total dollar amount paid to all firms performing work on contracts.
(B). Provide the total number of contracts where work was performed during the reporting period.

(C). From the total number of contracts provided in 18(A) provide the total number of contracts that
are currently being performed by DBE firms for which payments have been made.

(D). From the total dollar amount paid to all firms in 18(A), provide the total dollar value paid to DBE
firms currently performing work during this period.

(E). Provide the total number of DBE firms that received payment during this reporting period. For
example, while 3 contracts may be active during this period, one DBE firm may be providing supplies
or services on all three contracts. This field should only list the number of DBE firms performing
work.

(F). Of all payments made during this period, calculate the percentage going to DBEs. Divide the total
dollar value to DBEs in item 18(D) by the total dollars of all payments in 18(B). Round percentage to
the nearest tenth.

Section D: Actual Payments on Contracts Completed This Reporting Period

This section should provide information only on contracts that are closed during this period. All
dollar amounts are to reflect the entire Federal share of such contracts, and should be rounded to the
nearest dollar.
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19
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20
21

21
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(A). Provide the total number of contracts completed during this reporting period that used Race
Conscious measures. Race Conscious contracts are those with contract goals or another race
conscious measure.

(B). Provide the total dollar value of prime contracts completed this reporting period that had race
conscious measures.

(C). From the total dollar value of prime contracts completed this period in 19(B), provide the total
dollar amount of dollars awarded or committed to DBE firms in order to meet the contract goals.
This applies only to Race Conscious contracts.

(D). Provide the actual total DBE participation in dollars on the race conscious contracts completed
this reporting period.

(E). Of all the contracts completed this reporting period using Race Conscious measures, calculate
the percentage of DBE participation. Divide the total dollar amount to DBEs in item 19(D) by the total
dollar value provided in 19(B) to derive this percentage. Round to the nearest tenth.

(A)-20(E). Items 21(A)-21(E) are derived in the same manner as items 19(A)-19(E), except these
figures should be based on contracts completed using Race Neutral measures.

(C). This field is closed.

(A)-21(D). Calculate the totals for each column by adding the race conscious and neutral figures
provided in each row above.

(C). This field is closed.

(E). Calculate the overall percentage of dollars to DBEs on completed contracts. Divide the Total DBE
participation dollar value in 21(D) by the Total Dollar Value of Contracts Completed in 21(B) to derive
this percentage. Round to the nearest tenth.

23. Name of the Authorized Representative preparing this form.

24. Signature of the Authorized Representative.

25. Phone number of the Authorized Representative.

**Submit your completed report to your Regional or Division Office.
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[79 FR 59601, Oct. 2, 2014]

Appendix C to Part 26—DBE Business Development Program Guidelines

The purpose of this program element is to further the development of DBEs, including but not limited to assisting
them to move into non-traditional areas of work and/or compete in the marketplace outside the DBE program, via
the provision of training and assistance from the recipient.

(A) Each firm that participates in a recipient's business development program (BDP) program is subject to a
program term determined by the recipient. The term should consist of two stages; a developmental stage
and a transitional stage.

(B) In order for a firm to remain eligible for program participation, it must continue to meet all eligibility criteria
contained in part 26.

(C) By no later than 6 months of program entry, the participant should develop and submit to the recipient a
comprehensive business plan setting forth the participant's business targets, objectives and goals. The
participant will not be eligible for program benefits until such business plan is submitted and approved by
the recipient. The approved business plan will constitute the participant's short and long term goals and
the strategy for developmental growth to the point of economic viability in non-traditional areas of work
and/or work outside the DBE program.

(D) The business plan should contain at least the following:

(1) An analysis of market potential, competitive environment and other business analyses estimating the
program participant's prospects for profitable operation during the term of program participation and
after graduation from the program.

(2) An analysis of the firm's strengths and weaknesses, with particular attention paid to the means of
correcting any financial, managerial, technical, or labor conditions which could impede the
participant from receiving contracts other than those in traditional areas of DBE participation.

(3) Specific targets, objectives, and goals for the business development of the participant during the
next two years, utilizing the results of the analysis conducted pursuant to paragraphs (C) and (D)(1)
of this appendix;

(4) Estimates of contract awards from the DBE program and from other sources which are needed to
meet the objectives and goals for the years covered by the business plan; and

(5) Such other information as the recipient may require.

(E) Each participant should annually review its currently approved business plan with the recipient and modify
the plan as may be appropriate to account for any changes in the firm's structure and redefined needs.
The currently approved plan should be considered the applicable plan for all program purposes until the
recipient approves in writing a modified plan. The recipient should establish an anniversary date for
review of the participant's business plan and contract forecasts.

(F) Each participant should annually forecast in writing its need for contract awards for the next program year
and the succeeding program year during the review of its business plan conducted under paragraph (E) of
this appendix. Such forecast should be included in the participant's business plan. The forecast should
include:
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(1) The aggregate dollar value of contracts to be sought under the DBE program, reflecting compliance
with the business plan;

(2) The aggregate dollar value of contracts to be sought in areas other than traditional areas of DBE
participation;

(3) The types of contract opportunities being sought, based on the firm's primary line of business; and

(4) Such other information as may be requested by the recipient to aid in providing effective business
development assistance to the participant.

(G) Program participation is divided into two stages;
(1) adevelopmental stage and

(2) atransitional stage. The developmental stage is designed to assist participants to overcome their
social and economic disadvantage by providing such assistance as may be necessary and
appropriate to enable them to access relevant markets and strengthen their financial and managerial
skills. The transitional stage of program participation follows the developmental stage and is
designed to assist participants to overcome, insofar as practical, their social and economic
disadvantage and to prepare the participant for leaving the program.

(H) The length of service in the program term should not be a pre-set time frame for either the developmental
or transitional stages but should be figured on the number of years considered necessary in normal
progression of achieving the firm's established goals and objectives. The setting of such time could be
factored on such items as, but not limited to, the number of contracts, aggregate amount of the contract
received, years in business, growth potential, etc.

(I) Beginning in the first year of the transitional stage of program participation, each participant should
annually submit for inclusion in its business plan a transition management plan outlining specific steps to
promote profitable business operations in areas other than traditional areas of DBE participation after
graduation from the program. The transition management plan should be submitted to the recipient at the
same time other modifications are submitted pursuant to the annual review under paragraph (E) of this

section. The plan should set forth the same information as required under paragraph (F) of steps the
participant will take to continue its business development after the expiration of its program term.

(J) When a participant is recognized as successfully completing the program by substantially achieving the
targets, objectives and goals set forth in its program term, and has demonstrated the ability to compete in
the marketplace, its further participation within the program may be determined by the recipient.

(K) In determining whether a concern has substantially achieved the goals and objectives of its business plan,
the following factors, among others, should be considered by the recipient:

(
2

Profitability;
Sales, including improved ratio of non-traditional contracts to traditional-type contracts;

(4

)
)
(3) Net worth, financial ratios, working capital, capitalization, access to credit and capital;
) Ability to obtain bonding;

)

(5) A positive comparison of the DBE's business and financial profile with profiles of non-DBE

businesses in the same area or similar business category; and

(6) Good management capacity and capability.
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Upon determination by the recipient that the participant should be graduated from the developmental
program, the recipient should notify the participant in writing of its intent to graduate the firm in a letter of
notification. The letter of notification should set forth findings, based on the facts, for every material issue
relating to the basis of the program graduation with specific reasons for each finding. The letter of
notification should also provide the participant 45 days from the date of service of the letter to submit in
writing information that would explain why the proposed basis of graduation is not warranted.

(M) Participation of a DBE firm in the program may be discontinued by the recipient prior to expiration of the

firm's program term for good cause due to the failure of the firm to engage in business practices that will
promote its competitiveness within a reasonable period of time as evidenced by, among other indicators,
a pattern of inadequate performance or unjustified delinquent performance. Also, the recipient can
discontinue the participation of a firm that does not actively pursue and bid on contracts, and a firm that,
without justification, regularly fails to respond to solicitations in the type of work it is qualified for and in
the geographical areas where it has indicated availability under its approved business plan. The recipient
should take such action if over a 2-year period a DBE firm exhibits such a pattern.

Appendix D to Part 26—Mentor-Protégé Program Guidelines

(A)

The purpose of this program element is to further the development of DBEs, including but not limited to
assisting them to move into non-traditional areas of work and/or compete in the marketplace outside the
DBE program, via the provision of training and assistance from other firms. To operate a mentor-protégé
program, a recipient must obtain the approval of the concerned operating administration.

(1) Any mentor-protégé relationship shall be based on a written development plan, approved by the
recipient, which clearly sets forth the objectives of the parties and their respective roles, the duration
of the arrangement and the services and resources to be provided by the mentor to the protégé. The
formal mentor-protégé agreement may set a fee schedule to cover the direct and indirect cost for
such services rendered by the mentor for specific training and assistance to the protégé through the
life of the agreement. Services provided by the mentor may be reimbursable under the FTA, FHWA,
and FAA programs.

(2) To be eligible for reimbursement, the mentor's services provided and associated costs must be
directly attributable and properly allowable to specific individual contracts. The recipient may
establish a line item for the mentor to quote the portion of the fee schedule expected to be provided
during the life of the contract. The amount claimed shall be verified by the recipient and paid on an
incremental basis representing the time the protégé is working on the contract. The total individual
contract figures accumulated over the life of the agreement shall not exceed the amount stipulated
in the original mentor/protégé agreement.

DBEs involved in a mentor-protégé agreement must be independent business entities which meet the
requirements for certification as defined in subpart D of this part. A protégé firm must be certified before
it begins participation in a mentor-protégé arrangement. If the recipient chooses to recognize mentor/
protégé agreements, it should establish formal general program guidelines. These guidelines must be
submitted to the operating administration for approval prior to the recipient executing an individual
contractor/ subcontractor mentor-protégé agreement.

Appendix E to Part 26—Individual Determinations of Social and Economic Disadvantage

The following guidance is adapted, with minor modifications, from SBA regulations concerning social and economic
disadvantage determinations (see 13 CFR 124.103(c) and 124.104).
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Social Disadvantage

I.  Socially disadvantaged individuals are those who have been subjected to racial or ethnic prejudice or
cultural bias within American society because of their identities as members of groups and without regard
to their individual qualities. Social disadvantage must stem from circumstances beyond their control.
Evidence of individual social disadvantage must include the following elements:

(A) At least one objective distinguishing feature that has contributed to social disadvantage, such as
race, ethnic origin, gender, disability, long-term residence in an environment isolated from the
mainstream of American society, or other similar causes not common to individuals who are not
socially disadvantaged;

(B) Personal experiences of substantial and chronic social disadvantage in American society, not in
other countries; and

(C) Negative impact on entry into or advancement in the business world because of the disadvantage.
Recipients will consider any relevant evidence in assessing this element. In every case, however,
recipients will consider education, employment and business history, where applicable, to see if the
totality of circumstances shows disadvantage in entering into or advancing in the business world.

(1) Education. Recipients will consider such factors as denial of equal access to institutions of
higher education and vocational training, exclusion from social and professional association
with students or teachers, denial of educational honors rightfully earned, and social patterns or
pressures which discouraged the individual from pursuing a professional or business
education.

(2) Employment. Recipients will consider such factors as unequal treatment in hiring, promotions
and other aspects of professional advancement, pay and fringe benefits, and other terms and
conditions of employment; retaliatory or discriminatory behavior by an employer or labor union;
and social patterns or pressures which have channeled the individual into non-professional or
non-business fields.

(3) Business history. The recipient will consider such factors as unequal access to credit or capital,
acquisition of credit or capital under commercially unfavorable circumstances, unequal
treatment in opportunities for government contracts or other work, unequal treatment by
potential customers and business associates, and exclusion from business or professional
organizations.

Il.  With respect to paragraph I.(A) of this appendix, the Department notes that people with disabilities have
disproportionately low incomes and high rates of unemployment. Many physical and attitudinal barriers
remain to their full participation in education, employment, and business opportunities available to the
general public. The Americans with Disabilities Act (ADA) was passed in recognition of the discrimination
faced by people with disabilities. It is plausible that many individuals with disabilities—especially persons
with severe disabilities (e.g., significant mobility, vision, or hearing impairments)—may be socially and
economically disadvantaged.

lll.  Under the laws concerning social and economic disadvantage, people with disabilities are not a group
presumed to be disadvantaged. Nevertheless, recipients should look carefully at individual showings of
disadvantage by individuals with disabilities, making a case-by-case judgment about whether such an
individual meets the criteria of this appendix. As public entities subject to Title Il of the ADA, recipients
must also ensure their DBE programs are accessible to individuals with disabilities. For example, physical
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barriers or the lack of application and information materials in accessible formats cannot be permitted to
thwart the access of potential applicants to the certification process or other services made available to
DBEs and applicants.

Economic Disadvantage

(A) General. Economically disadvantaged individuals are socially disadvantaged individuals whose ability

to compete in the free enterprise system has been impaired due to diminished capital and credit
opportunities as compared to others in the same or similar line of business who are not socially
disadvantaged.

(B) Submission of narrative and financial information.

(1) Each individual claiming economic disadvantage must describe the conditions which are the
basis for the claim in a narrative statement, and must submit personal financial information.

(2) [Reserved]

(C) Factors to be considered. In considering diminished capital and credit opportunities, recipients will

(D)

examine factors relating to the personal financial condition of any individual claiming disadvantaged
status, including personal income for the past two years (including bonuses and the value of
company stock given in lieu of cash), personal net worth, and the fair market value of all assets,
whether encumbered or not. Recipients will also consider the financial condition of the applicant
compared to the financial profiles of small businesses in the same primary industry classification, or,
if not available, in similar lines of business, which are not owned and controlled by socially and
economically disadvantaged individuals in evaluating the individual's access to credit and capital.
The financial profiles that recipients will compare include total assets, net sales, pre-tax profit, sales/
working capital ratio, and net worth.

Transfers within two years.

(1) Except as set forth in paragraph (D)(2) of this appendix, recipients will attribute to an individual
claiming disadvantaged status any assets which that individual has transferred to an
immediate family member, or to a trust, a beneficiary of which is an immediate family member,
for less than fair market value, within two years prior to a concern's application for participation
in the DBE program, unless the individual claiming disadvantaged status can demonstrate that
the transfer is to or on behalf of an immediate family member for that individual's education,
medical expenses, or some other form of essential support.

(2) Recipients will not attribute to an individual claiming disadvantaged status any assets
transferred by that individual to an immediate family member that are consistent with the
customary recognition of special occasions, such as birthdays, graduations, anniversaries, and
retirements.

(3) Indetermining an individual's access to capital and credit, recipients may consider any assets
that the individual transferred within such two-year period described by paragraph (D)(1) of this
appendix that are not considered in evaluating the individual's assets and net worth (e.g.,
transfers to charities).

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35559, June 16, 2003]
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Appendix F to Part 26—Uniform Certification Application Form
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)

x"-m. o / Appendix F
DISADVANTAGED BUSINESS ENTERPRISE (DBE) /
AIRPORT CONCESSION DISADVANTAGED BUSINESS ENTERPRESE (ACDBE)
49 C.F.R. Parts 23 and 26

Roadmap for Applicants
1. Should 1 apply?
You may be eligible to panticipate in the DEE ACDBE program if:

& The firm s a for-profit business that performs o seeks to perform transportation related work (or a concession
activity) for a recipient of Federal Transit Adnunistration. Federal Highway Administration, or Federal
Aviation Adiamstration fimds.

# The firm is at least 51% owned by a socially and economically disadvantaged individual(s) whe also controls it.

» The firm’s disadvantaged owners are U.S. citizens or lawfully adnutted permanent residents of the U.S,

# The firm meets the Small Business Adnunistration’s size standard and does not exceed 52398 million in gross
annal recerpts for DBE ($52.47 nuillion for ACDBEs). (Other size standards apply for ACDBE that are
banks financial institutions, car rental companies, pay telephone firms. and automobile dealers.)

1. How do 1 appiy?

First time applicants for DBE certification mast complete and subist this certification application and related
matenal to the cernifymg agency in your home state and participate 1n an on-site inferview conducted by that
agency. The attached document checklist can help you locate the items you need to subnut to the agency with vour
congeted application. If vou fail to subnut the requared documents, your application may be delayved and o
denied. Fums already certified as a DBE do not have to complete thus form, but may be asked by cemtifving
agencies outside of your home state to provide a copy of your munal application form. supporting documents, and
sy other information you submitted to vour home state to obtain certification or to any other state related to vour
cernfication.

A, Where can | send my application? UCP C N CONT, ind

4. Who will contact me about my application and what ave the eligibility standards?

The DBE and ACDBE Prograns require that all U8, Departiment of Transportation (DOT) recipients of federal
assistance participaie in a statewide Unified Certification Program (UCP). The UCP 15 a one-stop certificanion
program that eliminates the need for your finn to obtain cerification from multple certifying agencies withun your
state. The UCP 15 responsible for certifying finms and nsaintaming a database of certified DBEs and ACDBESs for
DOT grantees, pursuant to the eligibility standards found in 49 CF.R. Parts 23 and 26.

5. Where can I find move information”
U.S, DOT—hitps:warw.civilnights.dot.gov/ (This site provides useful links to the mles and regulations goveming
the DBE/ACDBE program, questions and answers, and other pertinent information)

S5BA—Small Business Size Standards matched fo the North Amerncan Industry Classification System (NAICS):
hirtp://wanw census_ gov/eos www/naics’ and httprdwaw. sha, gov/content/table-small-business-size-standards.

In collernng the mformaton requested by thes feom, the Department of Trapsportation (Department) comples vath the provisoms of the
Fmﬁm#hfmm-ﬂi’muymtibsc 552 mndt 552a) TuPnﬂqulmmwrmmfwm
persomal wformmton Thas meides bow s collected, used, dusclosed, stored. and duscardsd. Your mformation wall mot be disclosed
10 thard partres wrthoist your convent. The mformaton collected mall be osed solely to deterune your fim's chgabality to partcpate wm the
Depanmet’s Disadvantaged Busmess Eoterparive Progeam as defined wn 49 CFR §26 5 and the Asrpeat Concmsnon Disadvantaged Busmesy
Enterprise Program as defined m 49 CFR §23 3. You may review DOT s complete Privacy Act Statement i the Federal Register published on
Aped 11, 2000 (65 FR 19477)

Under 49 CF R §26.107, dued Felwuary 2. 1999 and Jarmary 28, 201 1. of at any nme, de Department of 2 recigeent bas reason to believe that
mmﬁﬁnhh&hﬁﬁyﬁhﬂ'ﬂﬂrmﬂdumﬁmﬁtﬂmum&hﬁmh%ﬂmmm
suspension of debarrnent procesdmps aganst e person or firm apder 2 CFE Parts 150 and § 200, Nong rast s
Deparmment, take enforcement action uoder 49 C F R Pt 31, meFmﬂuﬂCwﬂRmﬁLuﬂ-nrnﬁﬂtMuhﬂtDepﬂhﬂd
Jusstce fow covmmral prosscution wnder 181U SO 1001, whach profulets false statemients i Federal programs.
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INSTRUCTIONS FOR COMPLETING THE

(L
DISADVANTAGED BUSINESS ENTERPRISE (DBE)

AIRPORT CONCESSIONS DISADVANTAGED BUSINESS ENTERPRISE (ACDBE)
UNIFORM CERTIFICATION APPLICATION

NOTE: All participating flrms mmst be for-profit enterprises. If vour firm is not for profit, then von do NOT gualify for
the DBE/ACDBE program and should not complete this application. If vou require additional space for any question in

this application, please attach addifional sheets or copies as needed, taking care to indicate on each attached sheetcopy

the section and munber of this application to which it refers,

Section 1: CERTIFECATION INFORMATION (2) If you know the appropriate NAICS Code for the

line(s) of work you identified in your business profile,

A.  Basic Coutact Information enter the codes in the space provided.

{1} Enter the contact pame and title of the person (3} mﬂﬂ&»gsiﬁgwﬁnmﬁsﬁﬂ&fr&!
completing this application and the person who will stated in your finu's Artcles of Incorporation or
serve as your fima's contact for this application. charter,

{2} Enter the legal name of your fime as indicated in your (4) State the date cach person became a a firm owner.
firm's Asticles of Incorporation or charter. {5) Check the appropriate box desenibing the manner in

{3} Fnter the primary phone number of your firm. which you and each other owner acquired ownershp

{4} Enter a secondary phone mumber, if any. of your firm. If you checked "“Other,” explain in the

{5} Enter your firm’s fax muumber, if any. space provided.

{6} Enter the contact person’s email address. ()] E?%gxﬁngﬂﬂnguﬂn

{7} Enter your firm's website addresses, if any. firm is “for profit.” If vou checked “No,” then vou

{8} Enter the street address of the firm where 115 offices do Oﬂi’?i%ﬁ%%ll&
are physically located (not & P.O. Bax). should not complete this application. All paticipating

(9} Enter the mailing addsess of your i, if it 15 different firms mst be for-profit enterprises. If the firm t5 a for
from your finm’s street address. profit enterprise, provide the Federal Tax ID mumber

as stated on your firm's Federal ftax retum.

B. Prior/Other Certifications and Applications () Check the appropriate box that describes the type of

{10} Check the appropriste box indicating whether your legal business structure of your fim s mdicated in
firm is cwvently centified m the DBEACDBE your finm's Amicles of Incorporation or similar
prograns, and provide the name of the certifying document, Identify all joint venture partners if
agency that camified your finm List the dates of amy applicable. If you checked “Other.” briefly explain
site visits conducted by your home state and any other the space provided.
states or UCP members. Also provide the names of (8) Indicate in the spaces provided how many employees
state/UCP members that conducted the review. your firmi has, specifymg the aumber of employees

{11) Indicate whether your firm or any of the persons Listed who work on a full-titne, part-time. and seasonal basis.
bas ever been denied certification as & DBE. 8{a), ar Attach a list of employees, their job titles, and dates of
Smual]l Disadvantaged Business (SDB) firm or state employment. to your spplication.

md local MBE'WBE firm. Inficate if the firm has (9) Speafy the finm's gross receipts for each of the past
ever been decertified from one of these programs. three years, as stated in your fimm’s filed Federnl tax
Indicate if the application was withdravn or whether retums. You nmst submit complete copies of the
the firm wan debarred, suspended. or otherwise bad fts firm's Federsl tax retums for cach year. If there are
brdding privileges dented or restricted by any state or any affiliates or subsidiaries of the applicant firm or
local agency, or Federal entity. If your answer is yes, owpers, you must provide these firms’ gross receipts
identify the name of the agency, and explain fully the and subnnt complete copies of these firnis) Federal
nature of the action m the space provided Indicate if tax retums. Affiliation s defined in 40 CFR §26.5
you have ever appealed this decition to the and 13 CF.R Pan 121,
Diepartment and if so, attach a copy of USDOT s fimal
agency decision{s}. B. Relationships and Pealings with Other Businesses
(1) Check the appropriate box that indicates whether your
Section 1: GENERAL INFORMATION firm is co-located at any of its business locations, or
whether your firm shases a telephone number(s). a

A. Business profile: post office box, any office space. a vard, warchouse,

{1} Chve a coneise description of the firm's primary other facilities, any equipment, financing. or amy
activities, the productis) or services the company office staff snd'or employess with any other busmess,
provides. or type of construction. If your company organization of enfity of any kind. If you answered
offers more than one productservice, list primacy “Yeu,” then specify the name of the other fony(s) and
product or serviee first (attach addinonal sheets if fully explain the nanwre of your relationship with these
necessary). This description may be weed in our UCP other businesses by identifying the business or person
online directory if you are certified as a DBE. with whom you have any formal, mformal, wnitten. or

isplay) page.77.0£9]
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c\ oral agreement Provide an explanation of any items checked “Yes,” state the nmne of the other business

shared with other firns m the space provided. and this owner's functioatitle held m that busness.

{2} Check the appropmate box imdicating whether any {3) {a) Check the appropriate box that indicates whether
other firm currently has or had an ownership interest this owner owns or works for any other finmis) that
in your firm at present or af any tine in the past. If you has amy relationship with vour finm If you checked
checked yes, please explain, “Yeo." identify the name of the other busmess, the
{3} Check the appropriste box that indicates whether at natwe of the business relationship, and the owner's
present or at any time mn the past your fir function at the firm.
{a) ever existed under different ownershup, a different ) If the owner works for any other firm. non-profit
type of ownership, or a different name; orginization, or is eagrged in any other activity more
(b} easted as a subsidiary of any other finn: than 18 hours per week. please identify this activity.
(¢} existed as a partmershap in which ane or more of the (4) (a) Provide the personal net werth of the owner
partners are'were other firms: applying for certificabon i the space prowvided.
{d} owned any percentage of any other firm; and Complete and attach the sccompanying “Personal Net
(e} had any subsidianies of its own. Worth  Statement  for Uumihuwm Program
{f) served as a subcontmacter with another fim ﬂpﬂ?&qg&w&iﬁnﬁﬂ. e, complete this
constituting more than 25% of your firm's recerpts. Eé&ggwg
owner applying for DBE qualification {i.e., for cach
H you apswered “Yes” to any of the questions m (I)a-{). QEE.—Q._KEEHIEE&_W
you may be asked to explain the amangement i detail. disadvantaged).
(b} Check the approprate box that indicates whether any
Section 3: MAJORITY OWNER INFORMATION trust has been created for the beuefit of the
&glﬂﬂlqiu 1f you answered “Yes,” you
Identify all mdividuals or holding companies with any may be asked to provide a copy of the trust
ownership nterest in yous firm, providing the mformation instruznent.
requested below (if your firm has more than one owner. (5) Check the approprate to indicate whether any of your
provide completed copies of this section for each owner} mmediste fanuly members, managers, or enplovees,
OWE, nEnage, or are associated with another company.
A. Tdeutify the majorfty owner of the firm bolding 51% Immediate famuly member is defined in 4% CF R
or mate ovwnership interest §26.5, If you answered “Yes.” provide the name of
{1} Enter the full name of the owner. each person, your relationship 1o them, the name of
{2} Enter hivher title or position within your firm. the company, the type of business, and whether they
{3} Give hisher home phone number. own or manage the company.
{4) Enter lus'her home {street) address.
(5} Indicate this owner's gender. Section 4: CONTROL
{6) Ildentify the owner's ethnic group membership. If you
checked “Other” specify this owner’s  ethume A Identify the fOrin's Officers and Board of
group/identity not otherwise listed. Directors
{7} Check the approprate box to mdicate whether ths (I} In the space provided, state the name, ttle, date of
owner s a US, atizen or a lawfully admatted appomtinent, ethnicity, snd gender of each officer.
permanent resident. If this owner is neither {2) In the space provided, state the name. ntle, date of
atizen nor a lawfully admitted permanent resident appomtiment. ethucity, md gender of each mdividual
the US., then this owmer s NOT chpble for serving on your firm's Board of Directors.
certification as a DBE owner. {3) Check the appropriate box to indicate whether any of
Augﬂﬁn%&gﬂnﬁwi.&_ owner has your fiom's officers andior directors listed above
been an owner of your firm. performs & masagement or supervisory function for
(9} Indicate the percentage of the total ownerdup diis any other business. If you answered “Yes,” idennfy
person holds and the date acquired. including (if each person by mame, hivher title, the name of the
appropriate], the class of stock owned. other business in which s’he is mvolved, and hicher
(10) Indicate the dollar value of this owner's initial function performed in that other business.
investiment 1o acquire an ownership interest i your {4 Eﬁgggggﬂw
firm, broken down by cash. real estate, equipment, of your finn's officers and/or directors listed above
and/or other mvestment. Desenbe how you acquired own or work for any other finm(s) that has a
your business and attach documentation substantisting relationship with your finn. (eg, ownership mterest,
this mvestment. Eqmﬂgmﬂ!gﬁﬂg%
leases, personnel shanmg, ete.) If you answered “Yes,
B. Additional Owner Information gﬁnﬂi&?h—ﬂr?gag
{1} Deseribe the familial relationship of this owner to cach and the nature of hivher business relationship with
other owner of your firm and enployess. that other firm.

{2} Indicate whether this owner performs a management
ar supervisory function for any other busiess. If you

isplay) page.78.0£9]
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u_._...l_r.:n_@a!? Officers, Pirectoss, Managers and
Kev Pevscunel F. Sources, amounts, aud purposes of money loaved 1o

vour firn, incleding the pames of persens er frms
{1} (2) Specify the roles of the majonty and nunority guaranreeing the loan.
owners, directors, officers, and managers, and key
g%%nﬁggfﬁng State the name and address of each source, the name of
Eﬁ!.mﬂﬂﬁngﬂﬁmﬁnn}iﬂ&ﬁ;lﬂ_ current balace of each loan. and the purpose for which
gender and percentage ownership if any. Cocle the each loan was made to your firm. Provide copies of signed
frequency of each person’s mvolvement as follows: loan agreements and security agreements
“always, frequently, seldom, or never” in each area.

G. Contributions or transfers of assett to'from vour
Indicate whether any of the pervons listed m this section firn and tofrem any of its owmers or another
perform a management or superviory finction for any individual over the past two vears:
utlefunction. Identify 1f any of the persons listed above Indicate in the spaces provided. the type of contnbution or
own or work for any other finn(s) that has a relationship asset that was transferred, s cument dollar value, the
with ths m_.n; g ownershup interest. shared office space. person or fum froms whop it was transferred. the person or
financial ¢ Eo&gfﬁruﬁggw faren to whom it was wansferved, the relationshup betwsen

cte} If you answered “Yes,” describe the natore of his/her the two persons mmd'or firms. and the date of the transfer.
business relattonship with that other firm.

H Coment lceuses/permits held by asy owner or
. laventory: Indicate firm mventory in these categories: emplover of your firm.

i1} Equipment and Vehicles List the name of cach person m your finn who bolds a
State the make and model. and current dollar value of peofessional license or pemuit, the type of permit or license.

each prece of equipment and wotor velucle eld andor the expiration date of the permut or license, and 1wumg
used by your finn Indicate whether each picce is State of the hicense or penmit. Aftach copics of licenses,
EEEEEEEEREE.EE License renewal forms, pormnts, and haul authonty forms.
it is used as collateral, and where this item is stoved.
L Largest conrracts complered by vour firm ln the past
(I} Office Space three years, if any.
State the strect address of cach office space held
and/or used by your firm. Indicate whether your firm List the name of each owner or contractor for each contract,
or owner owns or leases the office space and the the name and location of the projects under each contract,
ewrrent dollar value of that property or its lease. the type of work performed on each contract, and the dollar
value of each contract.
(3} Storage Space
State the street address of each storape space held J. Largest active jobs on which your firm is correaily
and/or used by your firm. Indicate whether your firm working.
or owner owns of leases the stomage space and the
current dollar value of that property or s lease. For each active job listed, state the name of the prime
Provide a signed lease agreeinent for each property. contractor sod the project munber. the location, the type of
work paformed. the project stant date, the anticrpated
D. Does vour firm vely on any other firm for completion date, and the dollar value of the contract.

magagement fructicas or etploves payvroll?

v
employee paymoll. If you apswered “Yes” you may be payments paid o suport. Provide information
asked to explain the nature of that rebance and the extent to concemmg any other srpont concession businesses the
wisich the other firm carries out such functions. applicant firm or aoy affiliste owns andlor operates,
meluding name. location, type of concession, and start date

E. Financial / Bankdag Iuformation of the concession enterprise.

Banking Information. State the name, City and State of AEKIDAVIY & SIGNATURE

your fom's bank In the space provided. rdentify the The Affidevit of Certification wmst accompany your

persons able to sign checks on this account. Provade bank application for certification. Carefully read the aitached

authorization and signatire cards affidavat in 1ts entivety. Fill i the requared mformation for
each blank space. and sign and date the affidw he

Bonding Information. State your fum’s bonding luuts (in presence of a Notary Public, who must then notarize the

dollars), specifying both the aggregate and project Buts. form.

Papge 79019’
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[
Section 1: CERTIFICATION INFORMATION @

Foerg '}
{1) Contact person and Title: {2) Legal name of firm:
{(HPhome #:( ) - {4) Othser Phone #: I - {5) Fax #: ( } -
i{6) E-mail. (7) Flrm Websites:
{8) Street address of fivm Vo P.O. Boxk: City: Comuty Parish: State: Zig:
(9) Mailling address of flvm (if differens): City: Conmty/Parish: State: Lip:

(10) Is younr flrm covvently certified for any of the following U.S. DOT programs?
QDBE O ACDBE Names of cemfying agencies:

@ If you ave centified in vour howe stxte as 2 DBE/ACDBE, you do pod have to comnplete this application for other siates.
Ask vour state UCP about the interstate certification process.

List the dates of any site visits conducted by your home state and any other states or UCP members:

Date _ / /  State/UCP Member: Date __ / __/ _ Stae/UCP Member:

(11) Indicate whetber the fivm or any persons lsted in this application have ever been:
fa) Demed cermification or decerified as a DBE. ACDBE. 8(a). SDB. MBE/WBE firm? L3 Yes WNo
(b) Withdrawn an application for these programs, or debamed or suspended or otherwise had bidding privileges
denied or restricted by any state or local agency, or Federal entity? & Yes W No

If ves. explain the nature of the action. (Jf vou appealied the decision to DOT or another agency. attach & copy of the decision,

Section 2: GENERAL INFORMATION
A. Business Profile: (1) Give a concise description of the firm’s pnumary activities and the product(s) or service(s)
it provides. If your company offers more than one product/service. hist the primary product or service first. Please
use additional paper if necessary, This descniption may be used in our database and the UCP online divectory if vou
are certified as a DBE or ACDBE.

{2) Applicable NAICS Codes for this line of work include:
{3) This firm was established on ! / {4) 1'We have owned this flrm since: { /

{5) Method of acquisition (Check ail that applvh.
L Started new business &) Bought existing business &l Inhierited business () Secured concession
0 Merger or consolidanon L3 Other explain)

LS. DOT Uniform DBE / ACDBE Certification Application = Page S of 15
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D%
(6) Is vour firm “for profit™? O Yes UNo— & STOP! 1f your fim is NOT for-profit. then you do NOT
Federal Tax ID# qualefy for this program and should not fill out this application. \h'/

{7) Tvpe of Legal Business Stractme: icheck oll that appivi:

L Sole Proprietorship &) Limited Liability Partnership
O Partnership SCorporation
L Limited Liabihity Company L) Jomt Venture (Idenrify all TV partners )

O Applying as an ACDBE 3 Other, Describe

{8) Number of emplovees: Full-time Part-time Seasonal Total
{Provide a list of employees, their job titles, and dates of employment, to vour application),

(%) Specify the firm’s gross veceipts for the last 3 vears. (Submit complete copies of the firm s Federal tax renams for
each yvear. If there are affiliates or subsidiaries of the applicant firm or ovners. you must submif complete copies of these
Sfirmis * Federal tax retuns).

Year Gross Receipts of Applicant Firm $ Gross Receipts of Affiliate Finns $
Year Gross Receipts of Applicant Fum § Gross Receipts of Affiliate Finms 3
Year Gross Receipts of Applicant Fim $ Gross Receipts of Affiliate Finns §

(1) Is vour flrm co-located at any of its business locations, or does if shave a telephone number, P.O. Box,
office or storage space, vard, warehouse, facilities, equiptnent, inveatorv, financing, office stall, and/oy
employees with any other business, organization, ot entity? U Yes U No

If Yes. explain the natre of vour relationsfip with these other businesses by identifving the business or person with whom you
fave ainy formal, informal, writien, or oral agreement. Alve detail the items shared.

(2) Has any other firm had an ownership interest in your firm at present or at any time in the past?
3 Yes QD No If Yes, explain

(3) At present, or at any time In the past, bas your firm:
{a) Ever existed under different ownership, a different tvpe of ownership. or a different name? 0 Yes O No
(b} Existed as a subsidiary of any other finn? O Yes U No
{c) Existed as a partnerslup in which one or more of the partmers are/were other firms? O Yes U No
{4} Owned any percentage of any other firm? 0 Yes 0 No
(2} Had any subsidiaries? (I Yes L} No
(D) Served as a subcontractor with another firm constinuting more than 25% of your firm’s receipts? U Yes U No

{If you answered “Yes ™ to any of the questions in (2} andlor (3)a)-(fi. you may be asked fo provide further detatls and explain
wihether the arrangement confimies},

U.S. DOT Uniform DBE/ACDBE Certification Application # Page 6 of 14
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Section 3: MAJORITY OWNER INFORMATION @

N
A. Identify the majority owner of the flim holding 51% or more owneyship Interest. ne /
(1) Full Name: (2) Tisde: (3) Homne Phoue if:
) -

{4) Home Address (Sover and Number): City: ] State: ‘ Zig:

{8) Number of years as owner:
(5) Gender: [ Male (3 Female (9) Percentage owned: %

Class of stock owned:
{6} Ethaic group membership (Check ol that apply): Date acquired
Q Black O Hispanic (10) Initial investment to  Type Dollar Value
O Asian Pacific (3 Native Ametican acquire ownership Cash £
£ subcontinent Asian interest in firm: Real Estate $
Other i Equipment $

= (specify) Orher s
{(T) U.S. Cltizenship: Describe how you acquired your business:

O  Started business myself
L US. Citizen 4 [Iwasag'ﬂ fronx
@ Lawfully Admitred Permanent Resident W I'bought it from:

O  Iinhenited it from:

Q  Other

{Attach docrenentation substantialing vowr imvesiment)

B. Additioual Owner Information
(1) Describe famitial vefationship to other owners and emplovees:

(2) Does this owner perforia a manageinent or sapervisory function for any other business? I Yes I No
If Yes. identfy: Name of Business: Function/ Title:

{3)a) Does this owner own or work for any other firmn(s) that has a relationship with this firm? (e g, ovnership
interest, shared office space, financial imvestnents, equipment, loases, personnel sharing, erc.) & Yes W No
Idennify the name of the business, and the nature of the relationship. and the owner’s function at the firm

(b} Does this owner work for any other fivm, non-profit organization, o is engaped in any other activity
more than 10 bours per week? If yes, identify this activity:

{4)}(a} What is the personal net worth of this disadvantaged owner appiving for certification 7 3

(b)Has auy trust been created for the benefit of this disadvautaged owner(s)? LJ Yes I No
{If Yes, vou may be asked fo provide a copy of the irusf instrument).

(5) Do any of vour immediate family members, managers, or emplovees own, manage, or are associated with
another company? UJ Yes 0 No If Yes, provide their name, relationship. company, type of business, and
mdicate whether they own or manage the company: (Please attach extra sheets, if needed).

U.S. DOT Umiform DBE/ACDBE Certification Application » Page 7 of 14
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Section 3: OWNER INFORMATION, Cont'd. @
Py =

A Identify all individuals, firms, or helding companies that hold LESS THAN 51% ewnership interest in the
fhm (Artach separate sheets for each additional ovwer)

(1) Full Name: (2) Title: | (3) Home Phope 4:
£ 9 -

(4) Home Addvess (Smeer and Number): Ciry: State: } Zip:
(%) Gender: L) Male (J Female (8) Number of years as owner:

(9) Percentageowned: %
(6) Ethnic group membership (Check ail thar apply) Class of stock ownied:

Date acquured
W Black o} Hispanic
3 Asian Pacific &3 Native American (10) kuitial investment to  Type Dollar Value
L Subcontinent Asian :‘tﬂn‘: ::’;:‘:UP 'En‘.iiltlEs :
i teres - tate
i Othier (specifi) Equipment $
(7} US. Citizenship: Other  §
Q US. Citizen u])cscns'bc ]:-t:!v.m}m acqured I?mlr business:
; ; tarted busimess myse

G Lawfully Adnutted Permanent Resident £ Sotagihhon

W Ibought it from:

& 1inherited it from:

G Other

(Aitach documentation substantiating your investment}

B. Additional Owner Information
(1) Describe familial relationship to other owners and employees:

(2) Does this owner perform a management or supervisory function for anv other business? LJ Yes LI Neo
If Yes., identify: Name of Business: Function Tile:

{(3H=) Does this owner own or work for any other fim(s) that has a relationship with this fhrm? (cg. ovnership
interest, shared office space, financial investmenss, equigment, leazes, personned sharmg, erc) '} Yes [ No
Identfy the name of the business, and the nature of the refationship, and the owner’s function at the funy

(b) Does this owner work for any ether firm, non-profit organization. or is engaged in any other activity
meve than 10 heurs per week? If yves, identify this acuvity:

(4)(a) What is the personal net worth of this disadvantaged owner applving for certification? §

{b)Has any trust been created for the benefit of this disadvantaged owner(s)? U Yes Ll No
{If Yes, vou may be asked io provide a copy of the trust instrionent),

(5) Do any of vour immediate family members, managers, or emplovees own, manage, or are assoeciated
with another company? J Yes O No If Yes, provide their name, relationship, company, type of
business, and indicate whether they own or manage: (Please attach exwra sheets. if needed):

U5, DOT Uniform DBE/ACDBE Certification Apphication » Page § of 14
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,\
Section 4: CONTROL @

/4

A. Identily vour firm's Officers awd Board of Divecters (If addirional space is required, atiach a separate sheet): "

Name Title Date Ethnbeity
Appointed Gender

(1) Officers of the Company | {a)
L)
4]

{d}
{2) Board of Directors {a)

(b}
(<)
d

(3) Do any of the persons Hsted above perform a management o1 supervisory function for any other business?
O Yes QI No If Yes, identify for each:

Person: Title:
Business: Function:
Person: Tiile:
Business: Function:

{4) Do any of the persons listed in section A above own or work for anv other firm(s) that has a velationship

with this fim? (cg, ovwnership interest, shared office space, financial irvestments, aquipment, leases, personnel shaving, efc.}
O Yes L No  If Yes. identify for each:

Finn Name: Person:
Namre of Business Relationship:

B. Duties of Owners, Officers, Directors, Managers, and Kev Personnel
1. (Identify your firm's management personnel who control your firm in the following areas (Attach separate sheets as needed).

Magonity Owner (51%% or more) Manoriry Oaner (49% or less)
i Y bosbesap il Tille:
- : N itle: ithe:

FeFregelly | N=News Percent Cramed: Percent Owned:
Sets policy for company direction'scope | A F 8 N A F 5 N
of operations
Bidding and estimating A F S N A F 5 N
Mujor purchasing decisions A F 8 N A F s N
Markenng and sales A F s N A F 5 N

dses field operations A F S N A F 5 N
Aftend bid opening and lettings A F S N A 5 5 N
Perform office management (billing, A F 8 N A F 8 N
accounts receivable pavable, eic.)
Hires and fires management staff A F 5 N A F s N
Hure and fire field staff or crew A F 5 N A F s N
Designates profits spending or investment] A F 5 N A F s N
Obligates business by contract credit A F 5 N A F 5 N
Purchase equipment A F 5 N A F 8 N
Signs busingss checks A F s N A F -] N

1.8, DOT Uniferms DBE/ACDBE Certification Application ® Page 9 of 14
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2. Complete for all Officers, Divectors, Managers, and Kev Personnel whe control the following functions for
the flrm. (drach separare sheets as needed),

Officer Director Manager Rey Personne]l | Officer Director/ Manages' Key Personael
A= Always S = Seldom Name: Noame:

" , o Wanan Tule: Title:
F=Frequeatly N=Never Race and Gender Race and Gender:
Percent Owned: Percent Cromed:

F A} F S

Sets policy for company direction/scope
of operations

Bidding and estmating

Major purchasing decisions

Markenng and sales

5
w

Attend bid opening and lefiings

Perform office management (billing.
accounts receivable/pavable. etc.)

Hires and fires management staff

Hire and fire field siaff or crew
Designates profts spendmg or mveshment
Ohbligates business by contract/cradit
Prrchase equipment

Signs busaness checks

e | b d b e e ¥ e
L L] R R L )
=il |l |
g |m | o

loslwlpisi] Bl
ziziz|zlzlz| ziz|z|ziz|z| Z
P S ES PN B Y N N N S
wlzlz|zizlzl 2lzlziziz|=z| =

ey | i el | R o
L R R g B )
b | R R b e ] e
LA R BT R L R R R EF]

Do any of the persons listed in B1 or B2 perfonn a management or supervisory fitnction for any other business? If Yes,
identify the person, the business. and their utle/function:

Do any of the persons listed above own or work for any other finn(s) that has a relationship with this finu? (eg.
ownership interest, shared office space, financial irvesmments, equipment, Joases, personnel sharing, ere,) If Yes, describe the nature of
the business relationship:

C. lnventory: Indicate vour firm's inventory in the following categonies (Please attach additional sheets if needed):
1. Equipment and Vehicles

Make and Model Carvent Owned or Leased  Used as collateral?  Where s item stored?
Value by Firm or Owney?
1.
2,
3.
4,
5.
6.
1.
g
9.
2. Office Space
Street Address Owned or Leased by Firm or Owaer? Current Value of Property or Lease
U.S. DOT Uniform DBE/ACDBE Certification Application # Page 10 of 14
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@

3. Storage Space (Provide signed leate agreements for the properties fisted)

R

Street Address Ovned or Leased by Carrent Value of Property or Lease
Firm or Owner?

D. Does vour flrm rely on any other flyn for management functions or emplovee payroll? U Yes U No
E Financial/Banking Infoymation (Provide bank authorization and signature cards)

Name of bank: City and State:
The following individuals are able to sign checks on s account:

Name of bank: City and State:
The following individuals are able to sign checks on #us account:

Bondiug Information: If vou have bonding capacity, identify the fimn's bonding aggregate and project limits:
Aggrcgn!e limit § Project limdt §

F. ldentify all sources, amounts, and purpeses of money loaned to vour firm including from financial
institutions. Identify whether vou the owner and auy other person or fivin loaned mouey to the applicant
DBE/ACDBRE. Include the names of any persons or firms guaranteeing the loan, if other than the listed owner.
{ Provide copies of signed loan agreements and security agreemenis},

Name of Source Address of Source Name of Person Original Current Furpose of Loan
Guaranteeing the Amount Balawce
Loan
i
2,

3,

G. List all contributions or traasfers of assets to/from vour firm and fo/from any of its owners or another
individual over the past two vears (Anach additional sheets if needed):

Contribution/Asset  Dollay Value  From Whom To Whom Relatlonship Date of
Transferved Transferred Transfer

H. List curvent licenses/pernits held by any ewner and/or emplovee of vour firm
{e.g. contractor, engineer, architect, etcj{Amach additional sheets if needed):

Name of License/Permit Holder Type of License/Permit Expiration Date State

"2

.8, DOT Uniform DBE ACDBE Certification Application # Page 11 of 14
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L. List the three largest contyacts completed by your firm in the past three vears, if any: Qf
Forgy o
Name of Name/Location of Type of Work Performed Dollar Value of
Owuer/Contractor Project Contract

[

J. List the three largest active jobs on which vour firm is currently working:

Name of Prime Location of Tvpe of Work Project  Aunticipated  Dollar Value
Contractor and Project Project Start Date Completion  of Coptract
Number Date

Provide information concerning any other airpoit concession businesses the applicant firm or any affiliate owns
and/or operates, including name, location, tvpe of concession, and stast date of concession

i NamecofConcessiop |~ JLocation | IvpeofConcession | StatDateof Concession

U.S. DOT Uniform DBE ACDBE Certification Application » Page 12 of 14
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.
@ AFFIDAVIT OF CERTIFICATION

- / Tlits form st be signed and notarized for gacl ovwner upon whick disadvantaged status is relfed.
4
AMATERIAL OR FALSE STATEMENT OR OMISSION MADE IN CONNECTION WITH THIS APPLICATION IS
SUFFICIENT CAUSE FOR DENIAL OF CERTIFICATION, REVOCATION OF A PRIOR APPROVAL, INFTIATION
OF SUSPENSION OR DEBARMENT PROCEEDINGS, AND MAY SUBJECT THE PERSON ANDVOR ENTITY
MAKING THE FALSE STATEMENT TO ANY AND ALL CIVIL AND CREMINAL PENALTIES AVAILABLE
PURSUANT TO APPLICABLE FEDERAL AND STATE LAW.

1 (full name printed), 1 acknowledge and agree that any musrepresentitions in this
swear or affirm under penalty of law that T am application or in records pertamang to & contract or subcontract
ititle) of the applicant firm will be grounds for temunating any contract or subconiact
and thet { which may be awarded: denial or revocation of certification:
have read and undersiood all of the questions in ths suspension and debannent: and for mimatig action under
application and that all of the foregoing information and federal and'or stare Iaw conceming false statement, frand or
staternents submitted in this application and its anachments other applicable offenses.

and supporting documents are e and correct fo the best of
my knowledge, and that all responses to the questions are full I certify that I am a socially snd econonucally disadvantaged
and complete, omitting no material information. The responses  individual who is an owner of the above-referenced firm seeking

mclude all matenal information necessary to fully and certification as a Disadvantaged Business Enterpiise or Auport
accurately idennfy and explain the operations. capabifities and Concession Disadvantaged Business Enterpnise. In support of my
pertinent history of the named firm as well as the ownership. application. | cernify that I am & member of one or more of the
control. and affikations thereof. following groups, and that I have held nyyself out as a member of

the groupi{s): (Check all that apply):
1 recogmize that the informanon submitted in this application is
for the purpose of inducing certification approval by a Ol Female (3 Black Awerican 1 Hispanic American
govenument agency. | understand that a govermment agency Q Native American 3 Asian-Pacific American
may. by means it deems appropriate, derermine the accuracy Q Subcontinent Asian Amencan 3 Other (specify)
and truth of the statements in the application, snd 1 authorize
such agency to contact any entity named in the application, and

the named firmi’s bonding companies. banking institutions, 1 certify that I am socially disadvantaged becanse | have been
credit agencies. contractors, clients, and other certifving subjected to racial or ethmic prejudice or culrural bias. or have
agencies for the pupese of venfying the information supplied suffered the effects of discrinunation, because of my ideutity
and determining the pamed firm's eligibiliry. as a member of one or more of the groups identified above,

without regard to my individual qualities.
I agree to subnut to government sudit, exapunaton and review
of books, records, docunemts and files, iy whatever form they 1 further carnfy that my personal net worth does not exceed

exist, of the named finm and its affiliates, inspection of its 51.32 nullion. and that I am economucally disadvantaged

pleces{s) of business and equipment, and 10 permit inferviews because niy ability 1o compete in the free enterprise system has

of its principals. agents, and employees. ! understand that been impaired due to dinumshed capital and credit

refusal 1o pernut such inquinies shall be grounds for denial of oppornuihes as compared o others in the same or smular line

cerification. of business who are not socially and econonucally
disadvantaged.

If awarded a contract, subcontract, concession lease or

sublease. [ agree to prongptly and directly provide the prime 1 declare under penalty of penjury that the mformation

contractor, if any. and the Department, recipient agency, or provided m this application and supporting documents is true

federal finding agency on an ongoing basis, current, complete and correct.
and accurate information regarding (1) work performed on the

project: (2) payments: and (3) proposed changes. if any, to the Signature
foregoing ArTangements. (DBE/ACDBE Applicant) {Date)

I agree to provide written notice 1o the recipient agency or NOTARY CERTIFICATE
Unified Certification Program of any matenial change in the

information contained in the onginal application within 30

calendar days of such change (e.g.. ownersiup changes,

address/telephone number, personal net worth exceeding $1.32

mitllion, efc.).

1.8, DOT Uniform DBE/ACDBE Certification Application ® Page 13 of 14
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\ / UNIFORM CERTIFICATION APPLICATION
o 10 SUPPORTING DOCUMENTS CHECKLIST

In order to comnplete vour application for DBE or ACDBE certification, yon mmst attach copies of sfl of the following
REQUIRED documents. A fallare to supply auy informmtion requested by the UCP may result is your firm denied
DBE/ACDBE certification.

T Corporate by-laws and any amendments
= Corporate bank resolution and bank signanwe cards

= Résumés (that inclnde places of employment with T Oificial Certificate of Formation and Operating Agreement
comesponding dates). for all owners. officers. and key with any amendments (for LLCs)

persosmel of the applicant firm

2 Personal Net Worth Statement for each socially and Optional Documents to Be Provided on Requesi
econonucally disadvantaged owners compnsmg 51% or more

of the ownership percentage of the applicant firm. The UCP 1o wiich you are applying meay require the

~ Pessonal Federal tax retims for the past 3 years, if submission of the following documents. If requested to
apphcable. for each disadvantaged owner provide these doctonent, you miust supply Hem with your

= Federal tax petumns (and requests for extensions) filed by application or af the on-site visit.

the firm and its affilistes wath related schedules, for the past 3

years, U Proof of citizenslup

2 Documented proof of contributions used 1o acquire T Insurance agreements for each truck ovwned or operated by
ownership for each owner {e.g.. both sides of cancelled vour finm

checks) Z Audited financial statements Gf available)

= Signed loan and security agreements, and bonding forms T Personal Federal Tax refuns for the past 3 years. aif

1 Last of equipinent snd'or velicles owned and leased apphicable, for other disachantaged owners of the firm.
including VIN numbers, copy of titles, proof of ownersiup, = Trust agreements held by any owner clamung

insurance cards for each vehicle. disadvantaged stams

T Tatle(s). remstranion cermificate(s). and U.S. DOT mumbers = Year-end balance sheets and imcomse staterpents for the
for each truck owned or operated by your firm past 3 years {or life of firm, if less than three years)

=~ Licenses, license renewal forms, permits. and haul

authomty forms Suppiiers

Z Descriptions of all real estate {including office/storage 7 List of product hines carmed and list of distnibunon
space, etc.) owned leased by your firm and documented proof equipiment ovwned and'or leased
of ownershup signed leases

= Documented proof of any transfiers of assets to/from your

firm and/or to/from any of its owners over the past 2 years

= DBE/ACDBE and SBA 8{a). SDB, MBE"WBE

certifications, denials. and/or decertificanions. if applicable:

and any 1.5, DOT appeal decisions on these actions.

2 Bank aurhonzation and signatory cards

= Schedule of salartes {or other rennmemtion) paid o all

officers, managers, owners, and'or directors of the firm

7 List of all employess, job ttles, and dates of employment.

=~ Proof of warchouse/'storage facihity ownership or lease

amapgemests

Lartnership or Joint Veminre
Z Onginal and any amended Partnership or Jont Venhure
Agresments

Lorporation or LEC

2 Official Amicles of Incorporation (signed by the state
official)

= Both sides of all corporate stock cemificates and your
firm’s stock transfer ladger

= Shareholders” Agreement(s)

2 Mumues of all stockholders and board of directors meetmgs

U.S. DOT Uniform DBE/ACDBE Certification Application « Page 14 of 14
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Attachment E
49 CFR Appendix-E

-to-Part-26(D)(3)

Personal Met Worth Statement OMB APPROVAL NG
\\ U.S. Department of For DBE/ACDBE Program Eligibility EXPIRATION DATE
Transportation

._._H_E!mﬁwaniﬁg tha U S. Department of Transportation's Drsadvantaged Business Entesprse (OBE ) Programs. Each ndrdual
cwner of a firm appdying fo participate as a DBE or ACDBE, whose ownership and control are refied upon for DBE certfication must comgdete this form.

ABSETS {Omat Canis) LIABILIMES {Omil Cents)

Cash and Cash Equivalents Loan on Life Insurance
{Complete Secton 5)
Rutirement Accounts {IRAs, 401Ks, 4006s Morgages on Res Estate
Pensions, elc. ) {Repod full value minus tax and Excluding Prmary Residence Debt
interest penalties that would apply if assets wete {Complete Section 4)
distribided today) {Complots Section
Brokerage, Investmant Atcounts Motes, Obligations on Personal Propany
{Complete Section 6)
Assets Held in Trust Notes & Accounts Payalse to Banks
and Others (Complete Section
Loans to Shareholders & Other Receivables Other Linbiliies
{Complete secton 6] {Complete Section &)
Raeal Estate Excleding Primany Residence Ungpesd Tanes
{Compiste Section 4) {Complete Section §
Life Insurance (Cash Sunender Value Only)
{Complele Section 5)
Other Personal Property and Assets
{Comgiele Secton &)
Busmess Inerests Olher Than the Applicant Fim
{Compiate Section T )
otal Assets Total Linbdites | §
MET WORTH
Section 2. Notes Payeble to Bards and Others
Cnginad Curment Payment TRRIGTCY How Secured o Endorsed Type
Name of Noteholder(s) Batance Balance Amcuni | (monthly, et Coliateral

L5, DOT Personal Net Worth Statement for DBE/ACDBE Program Eligibility « Page 1 of 5
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Section 3. Brokerige and custodiat accounts, #ocks, bonds, retirement sccounts. (Full Vahu) (Use sltachments # necessary).

Name of Securty [ Brokerage Account / Retrement Cost Marked Vakue Daite of
Accoumnt

Ouot Exct Cuotation/Exct Totat Vahse

Juction 4. Real Estele Cemed (Including Primary Residenice, immstmant Propertiss, Personal Proparty Leased or Rented for Business
Purpossa, Farm Properties, or sy Other Income Producing property}. (List each parcel separately. Add addsional sheets if necessary).

| | Primary Residence | Property B Progerty C
| Tywo of Propery [ |
Address

Dater Acquired and Method
irherit, divorce, gift, efc )
Nemes on Deed

| Puchase Price |
|

15mdmvm
Hame of all Mortgags
Holders

Mortgage Acc. & and
batance (as of dalo of form)

1Eqﬂyﬁnduﬂhdlu t [

Amount of Paymeant Per
Month Year (Spocty)

;mnmwmmmwmmmmammdwmmmi
|""”"“""""‘1""‘:“"““""""'1'I IF'“““'” Cash Surrender Amount |aum Loan on Policy information

LLS. DOT Personal Net Worth Statement for DBE/ACDBE Program Eligibility ® Page 2 of 5
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| Sactions. Other Personal Proparty and Assets (Use attachmants as necessary)

Total Present An_n-ud Is thes. Lion of Note amount
Tyve of P W of Asset Valuo Lﬂyi ~ @ssel and Tems of

Automobeas and Vahicles (including recreation velucles, molorcycles,
boats, etc. ) include personalty owned vehicles thal ane lexsed or rented o
busnessos of ofher ixivduids.

Cither {List)

Bt e e L E eI e PR B LR

|
|
|
I
lmmﬁm:mv
|
|
|
|

| |

Accounts and Motes Recaividies

; investmanis, Other Businesses Owned (exciuding appilcant firm}
Sole Propristorshuns. General Pariners, Joint Ventures, Limited Lnbity Comparnies, Closaly -hedd and Publkc Traded Corporations

Section 8, Other Lisbikities snd Unpaid Taxes (Descrbe)

Section 9. Tranefer of Assets: Have you within 2 years of this Parsonal asl worth SIITMment, (aNSFeITed a89e0s 10 4 SROURE, oML
partner. reiative, of antity in which you have an ownership of beneficlal interest including & trust? Yes © No U If yes, descrbs.

| deciane under penalty of perury fhad the information provided in Shes personal net worth statement and supporting documents is completa, rue and
cormect. | cerdity that no assets have been trensfemmed 10 any beneficiany for less than Tair mamket value i the las! two years. | recognize that the
dormation submmitiod in this application i for the purpose of inducing certification approvad by 9 govemment agency. | undersiand that a government
agency may, by means it deams apprognate, detemuns the sccuracy mmummnshmupplm vl this personal et worth
Mmlmmwmmﬂmwmm“mmmmm ststameant, including the names
mm cradit agancies, contractors, ceents, and other certifing agencies for the purpose of verifying the information suppled and

e riimecd frm's ebgibility. | acknowledge and agree tha! any misrepresentations in this application of in reconds pertamisg 1o a coniract
of subcontract wall be grounds for any confract or subconiract which may be awarded, dendal or revocation of certificabon, suspension and
debarment; and for initiating action under and/or state law concarneng false statement, fraud or ciher applicable offenses

NOTARY CERTIFICATE:
(Insert applicable state acknowledgment, affimation, of oalh)

Engratane (DBE/ACDEE Owran) Date

i coliecting thee sfonmmation requesied by this fom, The Depariment of Transportalion complies with Federal Freetom of informabon and Preacy Act (5 U 5.0 552 and 552a
prrrasians The Privacy A peosides compsehesssse prodeclares B yous Dt wdomgfon Thes inchwdes e sbonmatoss o ool g, doiomed, s ang
dscarded Your seoemation Wi not be dacosed 1o ied partes wihout your consent The: informalion cofiscised Wil be used soisly 1 detennine your Bres eligiuey in
paxiicipate n the Desadvardaged Business Endesprise [DBE ) Progrm or Airport Concessionaine DBE Programs as oefined in 45 CF R Parts 73 and 76 You maly review
DOT s complate Prvacy A Staternad & he Fodenp Regater paddmmimd on Agel 11, 2000 (65 FR 14T

LS. DOT Personal Net Worth Statement for DBE/ACDBE Program Eligibility # Page 3 of 5
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General instructions for Completing the
Personal Net Worth Statement

)

. . \
49-€FR ﬂPPe!!d‘lﬂ‘ E-to-Par !"'26(‘9*3) (enimneed d'l”iayl

-/

Please do not make adjustments to your figures pursuant to
U.S. DOT regulations 49 C F R Parts 23 and 26, The
agency that you apply to will use the information provided
on your completed Personal Net Worth (FNW) Statement 1o
determine whether vou meet the economic disadvantage
requirements of 49 CF R Parts 23 and 26. If there are
discrepancies or questions regarding your form. it may be
returned to you to comect and complete again.

An mdividual’s personal net worth acconding 1o 49 CF R
Parts 23 and 26 mncludes only lus or her own share of assets
held separately, jomtly. or as commnmity property with the
individual’'s spouse and exchudes the following:

& ladividual’s ownership interest in the applicant firn:

= Individual’s equity in his or her primary residence;

o Tax and interest penalties that would accrue if retirenent
savings or investents (e.g. pension plans, Individual
Retrement Accounts, 401(k) accounts, efc.) were
distributed at the present e,

Indicate on the form. if any items are jointly owned. If the
personal net worth of the majonty owner(s) of the firm
exceeds $1.32 mullion, as defined by 49 CF R Parts 23 and
26, the firm is not eligible for DBE or ACDRE certification.
If the personal net worth of the majoniry owner(s) exceeds
the S1.32 nuflion cap at anry tume after your firm 1s certified,
the firm 15 no longer eligible for cernfication. Should that
occur, it is your responstbibity to contact your certifying
agency in writing to advise that vour fier no longer qualifies
as a DBE or ACDBE. You nust fill out all line stemss on the
Personal Net Worth Statement.

If necessary, nse additional sheets of paper 1o report all
mfonmation and details. If vou have any questions about
completmg fhis form, please contact one of the UCP

cerifying agencies,
Assels

All assets mmst be reported at their current fair market values
as of the date of your statement. Assessor’s assessed value
Jor real esiate, for example, is noi accepioble. Assets held
s 2 trust should be included.

Cash aud Cash Equivalents: On page 1. enter the total
amount of cash or cash equivalents i bank accounts,
mcluding checking. savings, money market. certificates of
deposit held domestic or foreign. Provide copies of the bank
statemnent,

Retirement Accounts, IRA, 401Ks, 403Bs, Peusions: On
page 1. enter the full value minms tax and interest penalties
that would apply if assets were distribured as of the date of
the form. Describe the munber of shares, name of securities,
cost market value. date of quotation. and total value in
section 3 on page 2.

for DBE/ACDEE Program Eligibility

Brokevage and Costodia]l Accounts, Stocks, Bonds,
Retirement Accostuis: Report total value on page 1. and on
page 21, section 3. enter the name of the secunty, brokerage
accoumnt, retirement account, efc.; the cost: market value of
the asset: the date of quotation: and total value as of the date
of the PNW statement.

Assets Held in Trast: Enter the total value of the assets held
in trast on page |, and provide the names of beneficianes
and trustees, and other mformation m Section 6 on page 3.

Loass to Shareholders and Other RHeceivables net listed:
Enter amounts loaned fo you from vour firm from any other
business entity in whach vou hold an ownership wrerest, and
other receivables not histed above. Complete Section 6 on
page 3.

Real Estate: The total value of real estate excluding your
primary residence should be listed on page 1. In section 4 on
page I, please list vour primonry residence in cohunn 1,
wchuding the address, method of acquisition. date of
acquired. pames of deed. purchase price. present fair market
value, source of market valuation. names of all mortgage
holders. mortgage account munber and balance. equity line
of credit balance. and amoant of payment. List this
wiformation for all real estate held. Please ensure that thus
section contains all real estate owned. including rental
properties, vacation properties, conunercial properties,
personal property leased or rented for business purposes.
farm properties and any other income producing properties,
etc. Artach addittonal sheets if needed.

Life Insurasice: On page |, enter the cash surender value of
this asset. In section 5 on page 2. enter the name of the
wmsurance company. the face value of the policy. cash
surrender value, beneficiary names. and loans on the policy.

Other Personal Property and Assets: Enter the total value
of personal property and assets you own on page 1. Personal
property icludes motor vehicles. boats, trailers. jewelry,
furniture, household goods, collectibles, clothung, and
personally owned vehicles that are leased or rented to
businesses or other individuals. In section 6 on page 3, list
these assets and enter the present value, the balance of any
liabilities. whether the asset is insured. and lien or note
nformation and terms of payments. For accounts and notes
receivable, enter the total value of all monies owed to you
personally, if any. This should mclhude sharebolder loans to
the applicant firm. if those exist. If the asset is msured. you
nay be asked fo provide a copy of the policy. You may also
be asked o provide a copy of any liens or notes on the
property.

Other Busitiess Interests Other than Apgplicant Firm: On
page 1. enter the total value of your other business
fvestments (excluding the applicant firm). In section 7 on
page 3. enter information concermning the businesses vou

LS, DOT Persenal Net Worth Statement for DBE/ACDBE Program Eligibility ® Page d of 5
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hotd an ownershdp merest in. such as sole proprietorshaps.
partmershups. joint ventures, corporations, or husred liabahity
corporations {other than the applicant finn). Do not reduce
the value of these entries by any loans from the owside firm
to the DBE/ACDBE applicant business.

Liabilitics

Morigages on Real Estate: Enfer the total balance on all
morigages payable on real estate on page 1.

Loaus on Life Insurance: Enter the total vajue of all loans
due on life mswance policies on page 1, and complere
section § on page 2.

Notes & Accounts Pavable to Bank and Othiers: On page
1. section 2, enter details concerming any liability, mcluding
name of noteholders. onginal and current balances, payment
teruis, and security/collateral information. The entries should
mclude amtomobile installment accounts, This should not,
however. nclnde any mortgage balances as this information
1s captured in section 4. Do not mclude loans for your
business or mortgages for your properfies in this section.
You may be asked to subimit copy of note/ secunty
agreement, and the most recent account statement.

Other Liabilities: On page 1, enter the rotal value due on all
other liabilities not listed in the previous entries. In section
8, page 3, report the name of the mdividual obligated. names
of co-signers, descriphon of the liability. the name of the
entity owed, the date of the obligation. payment amounts and
termis. Note: Do not include contingent habalities in this
section. Contingent liabilities are liabilities that belong 10
you ondy if an event(s) should occur. For example. if you

have co-signed on a relative’s loan. but you are not
responsible for the debt until your relative defaults, that s a
contingent hability. Contmgent habilines do not count
toward your net worth wonil they become acmal habilities.

Unrpaid Taxes: Enter the total amount of all maxes that are
currently due. but are nupaid on page 1, and complete
sechion B on page 3. Confingent tax Liabilinies or anticipated
taxes for current year should not be included. Describe in
detail the name of the individual obligated. names of co-
signers, the type of unpaid tax. to whom the tax is payable,
due date, amount. and 1o what property, if any. the fax lien
attaches. 1f none, state “NONE.” You must inciude
documentation. such as tax liens. to support the sinoumts.

JXrapsfers of Assess:

Fraosfers of Assets: If vou checked the box indicating yes
on page 3 1n this category, provide details on all asset
wansfers (within 2 years of the date of this personal net
worth statement) 1o a spouse. domestic parmer. relative, or
entity in which you have an ownership or beneficial interest
mchuding a must. Include 2 desenption of the asset: names of
msdividuals on the deed, 1itfe. note or other mstnunent
mdicating ownershup nghts; the names of individuals
recerving the assets and their refation 10 the transferor; the
date of the transfer: and the value or consideration received,
Submut documentation requested on the fonm related ro the
transfer.

Afftdavit

Be sure to sign and date the statement. The Personal Net
Worth Statement must be notarized
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